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Across the country, low-income litigants have a
right to counsel in only an uneven and limited set of
circumstances. Most broadly, low-income criminal
defendants charged with serious
crimes have the now-iconic Gideon
v. Wainright right to counsel,
once they have been presented
to the court.? Similarly, In Re
Gault established that in quasi-
criminal juvenile settings, youth
have a right to counsel.’ Beyond
the criminal setting, the right to
counsel becomes thin indeed; it is limited to state-
by-state establishment of rights that may include (as
local examples) the appointment of counsel in child
protection/termination of parental rights proceedings;
defense of paternity cases; or (for children) complex
custody matters. In example after example of cases that
have huge impact on poor people’s lives — whether a
family becomes homeless, whether parents lose custody
of their child, whether people are deported from the
country, whether children are allowed to stay in school,
whether completely destitute people qualify for subsis-
tence benefits — low income people generally have no
right to get help from a lawyer, and must rely on the
very scarce assistance provided by the legal aid and pro
bono networks. There is no dearth of data on how inad-
equate these non-profit and charitable resources are to
meet the enormous volume of need.* There is no doubt
that the “justice gap” is in fact a vast chasm between the
legal representation that poor people need, and what
they can in fact get.

Much of the lawyering community has taken this
challenge seriously. The American Bar Association has
passed a resolution supporting a right to counsel in

civil cases, there have been some litigated expansions of
the appointment of counsel in cases impacting parental
rights, and situations involving loss of physical liberty,
and there are pilots and other efforts state by state to
expand a right to counsel. But successes are few and far
between; and in the meantime IOLTA has collapsed,
and federal and state funding for legal aid are under
terrible pressure. Given our understanding of the seri-
ousness and enormity of the justice gap, why aren’t we
making greater progress?

Despite our sometimes-emphasis on winning (or
failing to win) civil right to counsel cases in court, the
problem does not lie there. More substantially, the lack
of broader civil access to lawyers results from the fact
that not enough non-lawyers see things the way we
do. Too many people think lawyers are a problem, not
the answer. While the U.S. Supreme Court has denied
claims for a civil right to counsel, these denials are
rooted in broader social views, and in any case would
not matter if there were legislative decisions to fund a
broader right to counsel.

If the target is legislatures, not courts, the advocacy
challenges to increasing support for a civil right to
counsel can be put into five categories. For us to make
significant progress towards a civil right to counsel, we
need to develop a compelling vision that simultane-
ously addresses all of these challenges and can provide
an answer in a succinct compelling message. Given
the size and range of our challenges, I believe that this
message must be applicable towards local and incre-
mental efforts — selling affordable, achievable proj-
ects that will have measurable results and be seen as
constructive in the broad (non-lawyer) community.

First, when looking at the challenges we face, we
have to face an unpleasant reality: most people don't
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believe that lawyers make a positive difference in our
society. Put more simply, a lot of people don’t like
lawyers.

The difficulties of protecting and improving legal
aid funding are not only because opponents don’t like
our accomplishments or our clients. In even the most
hostile environments, at least some of our efforts for
some of our clients are widely appreciated. A bigger
problem is that a broad segment of our society doesn't
trust lawyers. For example, a 2011 Gallup poll found
that only 17% of Americans think lawyers have high or
very high ethical standards.’ Dislike for lawyers fuels
the spread of large numbers of lawyer jokes. “How can
you tell when a lawyer is lying?” (His lips are moving.)
“What’s the difference between a lawyer and a catfish?”
(One is a scum-sucking bottom feeder and the other
is a fish.) And, most telling, “What’s the definition of
mixed emotions?” (Watching your attorney drive over
a cliff in your new car.) Even your own attorney is
someone to hate.

The divide between the general population’s view
of lawyers and our own view of the importance of
lawyering is exacerbated by a fundamental values
difference. Legal aid lawyers (and lawyers generally)
tend to believe that everyone should have a lawyer.
We believe that justice cannot be achieved unless both
sides in a matter are represented by counsel, so that
all relevant facts and legal arguments can exposed to
the light of day and decided by a judge. Members of
the broader public also believe in justice, but they may
believe that having lawyers on the “wrong side” results
in the miscarriage of justice. Those of us focusing on
access to justice may talk about a “merits test” — priori-
tizing free legal help for those cases in which a low-
income litigant is likely to win — as a necessary evil
given the reality of limited resources. But non-lawyers
often think that lawyers perform a disservice, winning
cases that their client should have lost. In this view, a
broader right to counsel is a terrible way to promote
justice.

Second, even if people believe that lawyers
promote justice, and that more people need lawyers,
they may not feel that we have offered fair mechanisms
to expand access to counsel. Both the legal aid fund-
ing argument and the civil right to counsel movement
are focused on people who are very very poor — near
or below the horrendously-low federal poverty Level.
But the cost of private lawyers (except in contingency
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fee cases) is prohibitively high. The legal aid movement
generally argues that in a world of limited resources,

it makes sense to start with the people in the greatest
need. But we have allowed our statutory definitions of
program eligibility, and our ties to 1960s-era welfare
programs, to shield us from a question of fundamen-
tal fairness: If we believe that everyone should have a
lawyer, why is it acceptable that people earning 250% or
300% of the poverty level don't have access to a lawyer?
They can't possibly afford the cost of a complicated
custody battle, or the defense of a foreclosure action.
And many of these people are not going to be very
competent at being “their own lawyer”

But even though it seems unfair to say that only
impoverished people get a lawyer, and that we will
not help almost-low-income people who can't afford
a lawyer, it is not easy to come up with a coherent
proposal that will improve popular support. Free
lawyers for people above the poverty line make private
lawyers nervous; are lawyers going lose business to
government-funded non-profits? And the more people
are getting legal help, the more the proposed solution
will cost.

Third, the development of apparent cheaper alter-
natives may diminish support for legal aid funding and
the broadening of right to counsel (or at least provide
an excuse for the underfunding of legal aid). One
development is the tendency in Congress and locally to
suggest that pro bono legal help from private lawyers
should make up for legal aid funding shortfalls.® In
response, legal aid, bar and judicial groups work virtu-
ously to expand pro bono assistance. The pro bono
effort is important to our clients. When pro bono is
well-targeted and well-planned, and when it has good
support from the legal aid infrastructure, it can expand
the reach and impact of our services. But pro bono legal
help makes up a tiny fraction of the number of cases
handled each year for poor people. Even if we could
double pro bono services, while the individuals who get
a lawyer would benefit, the increase would make only a
small dent in the justice gap.

The other development, which is having an even
greater impact on our environment, is the rapid expan-
sion of pro se assistance. Courts and court systems
all over the country are building websites, develop-
ing pro se materials, establishing court service centers
and creating “lawyer of the day” programs. Legal aid
providers have joined in these efforts and established
new ones of our own. It is completely appropriate and
probably very helpful to litigants that legal aid, the bar,
and the courts are investing in pro se help, given the



Summer 2012

tidal wave of unrepresented litigants sweeping through

our courts. The problem is that the expansion of pro se

resources can appear to be a valid alternative to legal

aid funding or other right to counsel efforts. The U.S.

Supreme Court’s decision in Turner v. Rogers has, in

fact, been seen in this light (“Turner dealt a death blow

to hopes for a federal civil Gideon.”*...all nine Justices
rejected the claimed right to counsel, but the five-

Justice majority required courts to help pro se litigants

navigate the process themselves.”)” The trend towards

pro se assistance could be understood as an attempt

to provide less-intensive resources to those more able

to help themselves, as suggested in the “service pyra-

mid” structure described by Richard Zorza and Jeanne

Charn.® But there is a danger that pro se assistance will

be understood as a complete, low-cost replacement for

a lawyer.

Fourth, the lack of clarity about the end state we
imagine — the “vision” in strategic planning terms —
hampers our ability to create a coherent strategy or
compelling message around an expansion of access
to civil counsel. We are struggling with myriad issues
regarding the scope of the imagined right. To be fair,
these are tough issues to figure out. But we need agree-
ment on what a right to counsel means — or what an
“appropriate” level of legal aid to the poor would be —
if we are to work together to convey a persuasive vision
to the broader public. Some of the “scope” questions
include:

B Is there a right to counsel (or, in a discussion of
expanded legal aid, is the expense warranted) for
all cases without regard to merit (a notion that
is popular among lawyers but less popular else-
where)? If merit is relevant, does this mean we
must winnow out frivolous claims, or do we have to
go further and determine whether claims are likely
meritorious? If a case is not found to be compli-
cated or meritorious enough to appoint counsel,
what happens later if facts emerge that suggest the
case is in fact meritorious? And who is to make all
these determinations?

B What about cases that have merit, but the client is
likely to win the case with or without a lawyer (in
other words, cases in which a lawyer is not likely to
make a difference)?

B In what areas of law will people have a right to
counsel or expanded legal assistance? The ABA
resolution focuses on “adversarial proceedings
where basic human needs—such as shelter, suste-
nance, safety, health, or child custody—are at
stake.” California’s draft Equal Justice Act would go
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turther, providing counsel “when required for the
proper preparation of significant legal documents
in undisputed matters” (e.g. health directives)."

B When will counsel be available before an action is
filed (either to a plaintiff who cannot bring a case
without assistance, or to a defendant who might
avoid litigation with good legal help) ?

B  When should “full representation” be provided, and
when should assistance be more limited?

B And to the extent some evaluation is required to
apply the standards arrived at, who will be respon-
sible (and provided resources) to make those
decisions?

Fifth, finally, and most obviously, a huge barrier to
right to counsel or expanded legal aid is cost. We can
easily imagine a delivery system that would require
four times, or even ten times the amount of funding for
civil legal services that is currently available. There is no
need to belabor this point; a big price tag tends to make
people say “no.”

We already have some good answers to these
five challenges — evidence of which is seen in in our
success in preserving much of the current legal aid
network in the face of persistent funding challenges.
But to strengthen funding for legal aid and enact a stan-
dard for a civil right to counsel, we must both come to
agreement on a clear long-term vision, and make some
incremental progress that creates positive momentum
towards access to justice.

1. In everything we do we should seek to deliver a
consistent and insistent message about why our
work makes the world a better place. We make our
communities fairer; we help people deserving of
sympathy; and (at least some of the time) our work
brings federal money into a local community or
saves state money. We tell these stories when we are
asking for donations, applying for a grant or advo-
cating for government funding. But these messages
must be woven into our work, and never taken for
granted, so that they are part of every staff member,
board member, and supporter’s understanding of
what each case is about. For example, when we talk
about our client assistance websites or our pro se
clinics, we should always explain which clients can
be helped in these ways, and which cannot. When
we talk about people we have represented, we
should make clear why these clients could not have
received justice had they not been represented by a

lawyer.
2. Our outreach efforts and client service plans
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should be framed as reaching a portion of a fully-
described set of client legal needs. Rather than
simply list “this is what we do,” legal aid programs
should create strategic documents that describe

all the legal needs that are within our mission,
describe which of these needs we will focus on,
what resources and strategies we will use to address
them, and what logic (and evidence) underlie these
decisions. With our current funding, we are making
“scope of service” decisions all the time, even while
we are reluctant to limit the scope of service that
would be guaranteed by a broader right to counsel.
The only way to make these two strains of thought
consistent is to admit that while resources for civil
lawyering must be expanded, there always will

at some point be a limit. To make more adequate
funding a compelling vision we must provide

a much clearer description of what services are
currently being provided, why they have been
prioritized, and what is left undone.

Our priority decisions should be increasingly
informed by good data and clear thinking about
impact. We need to know when it is that the
assignment of lawyers to help poor people results
in improved chance of keeping custody of a
child, or reduced homelessness. We need to have
better data about the savings in governmental
costs when legal aid lawyering keeps crises at bay.
There are the beginnings of good studies to iden-
tify when lawyers make a difference — in which
cases, with which advocacy strategies, for which
clients."" Not all of us are convinced that such data
will necessarily attract support or funding; but it
will make our organizations more effective and
will give greater shape and strength to our vision
of legal aid, and those improvements will attract
support.

We must create discrete, replicable projects that
expand access to counsel. We must document
these projects and the ways in which they represent
progress in the great morass of unaddressed legal
needs. And then we should make the most success-
ful of those projects the subject of funding or even
legal strategies, arguing that given the demon-
strated impact on delivery of justice, it is essential
that the project be replicated everywhere. These
projects could take on many forms, such as:

»  Service of a population previously receiving
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only limited help (what would happen if
we represented every low-income victim of
domestic violence in a particular region?);

»  Projects that focus on clients who are most
severely challenged (there are theories of social
assistance that argue that the greatest social
impact can be achieved by helping the very
small number of people who are in the greatest
need);

»  Projects that break through the “eligibility line”
to reach for broader fairness in the distribution
of free legal help (for example, a sliding scale
voucher system that provides more legal aid
dollars to the poorer people, but does not leave
the almost-poor with no legal help at all).

These are just a few ideas; in a community as expe-

rienced and creative as ours, more and better ideas will
abound. But no matter what the specific approaches,
the legal aid community must reach agreement on

an overall vision and a consistent message describing
expansion towards a right to counsel, and then take
concrete smaller steps to demonstrate why that vision
is compelling and a vision that can be shared by in
every state and by every citizen.
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Debra Gardner and John PollocK’s leadership in pull-
ing together a conference in December 2011 on right to
counsel was extremely helpful to me, as were conversa-
tions with at least a dozen other thought leaders in our
community who put up with my questions. Thank you
all; you know who you are.

For a more scholarly and comprehensive discussion of
some of the issues I address in this article, see Udell and
Abel, “Information for Civil Justice Systems About Civil
Right to Counsel Initiatives”, June 9, 2009 available at
http://www.civilrighttocounsel.org/pdfs/NCCRC%20Infor-
mational%20Memo.pdf.

Making “Protect our funding” into Question Number
One reminds me of a visit to court as a law student when
a private attorney stood up in a criminal case and told
the judge he needed a postponement because there was
a “Rule Number One” violation. My attorney supervi-
sor quietly explained that, of course, Rule Number One
of professional conduct is that the attorney gets paid.
Somehow I thought I was avoiding that issue by going
into legal services, only to end up spending most of my
time worrying about how attorneys get paid.

If some of the cases we in legal services do now become
subject to a right to counsel, we may choose to stop
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doing them and leave that work to other counsel, funded
with the right to counsel funds. We could then use the
freed up resources on other work. But that would be our
choice.

For a discussion of this issue and its tensions, see
Catherine C. Carr, “Legal Services and an Anti-Poverty
Agenda: A Contflict of Visions and the Need for their
Reconciliation”, 14 University of Pennsylvania Journal of
Law and Social Change 352 (2011).

I have heard some fears that a right to counsel will mean
that “deadbeat” fathers trying to avoid child support or
abusers seeking to defend themselves from domestic
violence will be provided representation, and this will in
turn reduce representation to more “deserving” mothers
or domestic violence victims. Once we get beyond the
assumption that funding for the right to counsel some-
how must come from existing pots of funds for legal
services, and instead assume that this movement can
expand the resource pie, these fears disappear. Yes, these
defendants will have counsel, but so will their opponents
in a system where all litigants get the representation
they need. I think our years of struggling for insufficient
resources have limited our ability to envision a world of
increased access where everyone can get the assistance
they need, and where new assistance can be provided
without affecting our current work. I am now ready to
embrace that more optimistic long term vision.

For a perspective on how limited representation, right
to counsel and judicial/court assistance can fit together
as part of a broad movement for access to justice, see
Russell Engler, “Towards a Context-Based Civil Gideon
Through Access to Justice Initiatives, 40 Clearinghouse
Review 196 (2006).
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