Analyzing the Right to Counsel in
Civil Fines and Fees Cases Involving Incarceration
Background
The right to counsel in proceedings to incarcerate an individual for failure to pay fines and fees
can depend on a combination of the type of proceeding (probation revocation, parole violation,
civil/criminal contempt, enforcement of criminal/suspended sentence, etc.) and the applicable
federal/state law. Because of the complexity of the subject, there is a compelling need to put out
uniform guidance on the issue.1 The discussion below applies existing law to the question of the
right to counsel in fines and fees enforcement proceedings that are civil in nature, and also
discusses important policy considerations surrounding the right to counsel in such cases.
Applying Supreme Court Precedent on the Right to Counsel in Civil Cases to Civil
Proceedings Involving Incarceration for Failure to Pay Fines or Fees
There are three key U.S. Supreme Court cases on the Fourteenth Amendment right to counsel in
civil matters: Gagnon v. Scarpelli, 411 U.S. 778 (1973) (taking case-by-case approach to
appointing counsel in parole revocation proceedings), Lassiter v. Dep’t of Soc. Servs., 452 U.S.
18 (1981) (taking case-by-case approach to appointing counsel in termination of parental rights
cases), and Turner v. Rogers, 564 U.S. 431 (2011) (finding no categorical right to counsel in
privately initiated civil contempt cases). Fines and fees incarceration cases meet all of the
requirements established by these cases: a threat of incarceration (lacking in Lassiter), a
represented government plaintiff (in contrast to Turner, where an unrepresented custodial
parent was the plaintiff), and formal proceedings implicating an unconditional liberty
interest (both of which were lacking in Gagnon).
It is also worth noting that prior to Turner, courts in more than a dozen states identified a right to
counsel in civil contempt cases resulting in incarceration.2 A few of these explicitly conditioned
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the right to cases involving government plaintiffs, which is the situation where the court acts on
the government’s behalf by incarcerating an individual for failure to pay fines and fees.3
Application of the Mathews v. Eldridge Factors to Civil Fees and Fines Proceedings
Involving Incarceration
The general test used to determine if a right to counsel exists in civil cases is Mathews v.
Eldridge, 424 U.S. 319 (1976), which instructs that courts should consider the personal interests
at stake, the risk of erroneous deprivation, and the government’s interest.4 First, in terms of the
interests at stake, Turner recognized that a threat to an unconditional liberty interest weighs
strongly in favor of a right to counsel because “The interest in securing that freedom … lies
‘at the core of the liberty protected by the Due Process Clause.’”5
As to the risk of error, there are numerous ways in which courts can err in making abilityto-pay determinations, including “(1) wrongly determining that the defendant has not complied
with the court order; (2) wrongly deciding that coercive measures are required to obtain
compliance; (3) jailing when other means of forcing payment are available; (4) sentencing
punitively, either without a purge condition, for too long a term, or with a purge condition that
the defendant cannot meet or one that the court is not permitted to impose.”6 The risk of punitive
sentencing presents a particular risk where the litigant has previously appeared before the court,
as “The court's sense that failure to obey its past order offends the dignity of the court and the
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orderly administration of justice and the court's outrage over the defendant's dereliction of moral
duty may create a strong impetus toward punitive sentencing.”7 This is not theoretical: appellate
courts have flagged this issue as an existing problem.8 Additionally, when contempt is the
vehicle used for enforcement of fines and fees, “[A] civil contemnor enjoys many fewer
safeguards against injustice or error” than in criminal cases, such as the use of a “clear and
convincing” standard instead of “beyond a reasonable doubt”, the placement of the burden of
proof on the contemnor, the lack of a jury trial, the inability in many jurisdictions to seek
interlocutory appeal or collateral relief, and the highly deferential appellate review standard for
contempt matters.9
Research has proven that the presence of counsel has a significant impact in reducing
erroneous determinations. Recently, a meta study examining earlier impact-of-counsel studies
concluded that litigants with counsel in civil cases generally are anywhere from eight to over 200
times more likely to prevail than those without counsel, and anywhere from twice to nearly five
times more likely to prevail than those who receive the assistance of a nonlawyer advocate.10 As
to civil contempt proceedings in particular, a study submitted by the former State Director of the
South Carolina Department of Social Services on child support contempt found that “obligors
who appeared without counsel were held in contempt more than twice as often as obligors who
were represented by counsel. Only 17% of obligors with attorneys (two of twelve) were held in
contempt. By contrast, 42% of unrepresented obligors (131 of 314) were held in contempt.”11
There are many reasons why lawyers are so effective, including the fact that a lawyer is more
likely to present a defense and alternatives to incarceration that the judge finds credible.12
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Finally, the governmental interest is not furthered if a person is jailed erroneously, since the
government not only will never receive repayment, but will have to pay for the incarceration.
Appointment of Counsel as a Matter of Judicial Discretion
Where judges are left to exercise their discretion as to whether to appoint counsel in a particular
fines and fees case, numerous problems may arise. Elected judges may face pushback from
municipal or county authorities as well as voters each time they opt to exercise their
discretion to appoint counsel, creating an inherent conflict of interest in making such a
decision.13 Furthermore, where the fees or fines are owed to the court, there may be
significant pressure on judges to use incarceration as a coercive tool, even where the
evidence is lacking that the debtor has the ability to pay.14
Political realities aside, there are other issues with the case-by-case approach, such as: judges
coming to different conclusions upon virtually identical sets of facts; the difficulty of appellate
review when the trial record is developed without counsel; and the inability of unrepresented
litigants to clearly articulate the reasons why they should be appointed counsel.15 Indeed, the
case-by-case approach in criminal cases was beset with such problems, leading 22 states to file
an amicus brief in Gideon v. Wainwright urging the adoption of a categorical right to counsel.16
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