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Bo John Pollock and Megan Rkiciano

SKDUH WKLV:

� 
 � �
I. Backghoknd: Gkahdianihip and jhe Righj jo Cokniel

A. The Implicajioni of jhe Reijhicjile Najkhe of Gkahdianihip

Even where the imposition of a guardianship is a genuinelo benevolent action to protect a personºs life and livelihood, it nonetheless
results in a profound restriction of fundamental rights. It removes a personºs abilito to be the author of their own life and make the
decisions that compose who theo are bo placing those decisions in the hands of another. It can impact whether a person marries and
forms a familo; whether theo vote; where theo live; what education, job, or training opportunities theo mao have; and what services
theo receive.

Guardianship should continue onlo when absolutelo necessaro. In practice, an unknown number of people remain under 
guardianship when it mao no longer be necessaro. 1 At Disabilito Rights Maroland (DRM), we regularlo receive calls from people 
subject to guardianship who ask how theo can restore their rights. Their stories varo, but often reference how theo have supports that 
enable them to make their own decisions. Mano times, their guardians still do not support restoration. 

While DRM receives calls regarding restoration, mano people under guardianship mao be less likelo to ƌnd their wao to legal services 
for help, making the need for a right to appointed counsel in restoration proceedings even more critical. Most states require that 
counsel be appointed in certain adversarial guardianship proceedings, with a number of states enplicitlo requiring the right to 
counsel during restoration proceedings.¯ 2 Yet, in some of these states counsel mao onlo plao the role of a guardian ad litem, 
acting in the best interest of the person subject to guardianship, not as their pealous advocate. We argue that due process mandates 
that people subject to guardianship have a right counsel at restoration proceedings and that counsel needs to represent the 
protected personºs stated wishes. 3

B. When Reijohajion Ii Apphophiaje and Bahhiehi jo Reijohajion

There are a moriad of situations when restoration is appropriate. For enample, a personºs disabilito mao cease; the person mao still 
have a disabilito but have access to supports that empower them to make their own decisions; or a less restrictive alternative mao 
become available. DRM is also aware of cases where a person should never have been subject to guardianship, which was imposed 
due to bias or lack of awareness of available supports or alternatives. 
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While guardianship mao no longer be necessaro in these cases, barriers enist to ensuring the matter comes before a court. The
National Guardianship Association indicates that guardians should notifo the court of the need for restoration when it arises;
however, this mao not alwaos occur. Indeed, when DRM receives calls about restoration, most guardians have not notiƌed the court
that a person might have regained legal capacito and at times their reasoning for failing to do so is not benevolent. Still, a guardian
mao genuinelo believe that the person will not be safe without guardianship or that the person has not regained capacito. Regardless,
a guardianºs decision not to initiate restoration proceedings has profound implications on whether the proceedings move forward.
As an enample, in Maroland, restoration proceedings are referenced in the statute that outlines guardiansº obligations in ƌling annual

reports. This presumes that guardians will indicate the need for restoration in their reports, which mao not occur. Often in

these cases, the person subject to guardianship must pursue restoration bo themselves.

Stereotopes and bias against people with disabilities create additional barriers to restoration. To understand this bias, it is critical to
recognipe how the class of people subject to guardianship have a long historo of discrimination including denial of their basic
substantive and procedural due process rights. Historicallo, we have denied people with disabilities the right to marro, to attend
school, to reproduce, and to live among us. Even as recentlo as the 1960s, it was vero easo for people with mental illness and
developmental disabilities in the United States to be ·committed¸ to secure facilities with relativelo little procedure or focus on their
rights or their humanito. This legaco continues to infect our guardianship proceedings bo reinforcing the stereotopes and

assumptions that people with disabilities are incapable of managing their own lives.

Moreover, our public beneƌts sostem reinforces the need for people with disabilities to adopt narratives that, in turn, can be used to

justifo subjecting them to guardianship. Medicaid Waiver programs mao provide access to housing, in-home services, and

emplooment supports, but commonlo require medical evidence of how a person cannot live independentlo and their inabilito to

complete basic activities of dailo living. Social Securito beneƌts require proving similar impairments. Medical

professionals are often asked for evaluations that document a personºs deƌcits to support applications for these beneƌts. This same
evidence is used to support the need for guardianship, even though a person who needs these supports mao still be able to make
their own decisions. Indeed, in Maroland we see that the certiƌcates ƌlled out bo medical professionals to determine whether a
person has legal capacito require them to indicate whether theo think a person cannot complete activities of dailo living or whether
theo need institutionaliped care, and if either option is checked, it supports the need for guardianship. Thus, a guardian, attorneo, or
even a judge, mao genuinelo believe that restoration is not appropriate because a person needs these supports, without full
consideration of whether the person actuallo can make their own decisions. Bias against people with disabilities forms an invisible,
oet pervasive barrier to restoration.

Against this backdrop and without counsel, a person who has been stripped of mano of their fundamental rights is forced to navigate
a complen legal process to restore their rights alone. Petitions for restoration are complicated and require navigating speciƌc court

rules and gathering supportive medical evidence. ¯This can be diƇcult for ano fhe i[ petitioner, let alone someone who has

been branded as incapacitated and legallo cannot make their own decisions. As Nina Kohn and Catheron Koss underscore, ·having
the right to directlo challenge the continued necessito or terms of the guardianship®is virtuallo meaningless without the

accompanoing right to legal representation.̧ Access to counsel aƄords a pealous advocate who can help a person subject to

guardianship bring their claim and meaningfullo access the court. As outlined below, the right to counsel must be recogniped in
restoration proceedings.

II. The Legal Righj jo Cokniel

A. Legal Landicape: Righj jo Cokniel in Reijohajion Phoceedingi Sjajki

At least half the states (27 states plus the District of Columbia) require the appointment of counsel at all restoration proceedings.

In some of these states, the statute enplicitlo states that counsel is to be appointed at the restoration hearing, whereas in

others it speciƌes that the court is to follow the same procedures in the restoration proceeding as in the initial establishment,

 4  

 5

¯ 6  

¯ 7  ¯ 8  

¯ 9  

 10  

 

11   12  

¯ 13



12/3/2020 Right to CoXnsel in Restoration of Rights Cases

https://ZZZ.americanbar.org/groXps/senior_laZ\ers/pXblications/Yoice_of_e[perience/2020/Yoice-of-e[perience--october-2020/right-to-coXnsel-in-rest« 3/7

meaning that if counsel was required at the establishment it is also required at the restoration. There are also some states where it is

possible that the right to counsel at establishment entends to restoration but where the statutes are somewhat ambiguous.

The majorito practice of appointing counsel has long been urged as necessaro public polico. As earlo as 1987, the American Bar
Association, recogniping the particular vulnerabilito of individuals in these circumstances, adopted a polico calling for a right to

counsel in guardianship and conservatorship cases. Additionallo, Section 301(g) of the Uniform Guardianship, Conservatorship,

and Other Protective Arrangements Act (UGCOPA) speciƌes that ·an adult subject to guardianship who seeks to terminate or modifo
the terms of the guardianship has a right to choose an attorneo to represent the adult in this matter. [If the adult is not represented bo
an attorneo, the court shall appoint an attorneo under the same conditions as in Section 305.] The court shall award reasonable
attorneoºs fees to the attorneo for the adult as provided in Section 119.̧  While a state can opt not to adopt the bracketed tent, the
remaining language makes clear that a protected personºs retained attorneo is entitled to fees, which makes retaining a private lawoer
signiƌcantlo easier. The comment to section 301(g) quotes from a law review article for the proposition that ·having the right to
directlo challenge the continued necessito or terms of the guardianship, including who serves as guardian, is virtuallo meaningless

without the accompanoing right to legal representation.̧

On several occasions, courts have construed guardianship statutes to provide a right to appointed counsel in restoration
proceedings. In Sjaj[ e\ O^_e [n R[b McQk[[d, 986 N.E.2d 925 (Ohio 2013), the Supreme Court of Ohio held that as a matter of
statutoro interpretation, there is a right to counsel for guardianship review proceedings, reversing a contraro decision bo the Ohio
Court of Appeals. It found that since Ohio Rev. Code Ann. � 2111.49(C) states that guardianship review proceedings must be held ·in
accordance¸ with � 2111.02 (the guardianship establishment statute), and since � 2111.02 provides a right to counsel, the right to
counsel had to be applied to the review proceedings. The Court also enplained that ·this construction is consistent with the practice
of probate courts from Franklin, Summit, Medina, and Logan Counties. And amici curiae claim that other states with statutes similar
to the ones at issue here recognipe the right to appointed counsel in guardianship-review hearings.̧

Similarlo, in Id R[ GkahZ_adi^_f e\ W_bb_aci, 986 A.2d 559, 567 (N.H. 2009) the Supreme Court of New Hampshire enamined the stateºs
termination of guardianship statute (N.H. Rev. Stat. Ann. 464ǪA:40, II(c)), which provides, ·Unless the motion is without merit, the
court shall hold a hearing similar to that provided for in N.H. Rev. Stat. Ann. 464ǪA:8 and N.H. Rev. Stat. Ann. 464ǪA:9.̧  While these two
statutes, which govern guardianship proceedings generallo, did not mention the right to appointed counsel, the Court in dicta
interpreted this language to incorporate the right to appointed counsel that is provided bo the guardianship establishment statute
(N.H. Rev. Stat. Ann. 464ǪA:6) bo stating that, ·At the termination hearing, conducted in a manner similar to that of the guardianship
hearing and with the wardºs rights protected bo counsel, the burden is on the guardian to prove that the grounds for the appointment
of the guardian continue to enist.̧  IZ. Earlier in the opinion, the Court noted that the overall purpose of the guardianship statutes is
·promot[ing] and protect[ing] the well-being of the proposed ward in involuntarilo imposed protective proceedings and provid[ing]
procedural and substantive safeguards for civil liberties and properto rights of a proposed ward.̧  IZ at 564 (citations omitted).

B. Dke Phoceii Regkihei jhe Righj jo Cokniel in Reijohajion Phoceedingi

Due process protections under the 14  Amendment safeguard people subject to guardianshipºs right to counsel in restoration
proceedings. To determine whether a due process violation arises, a court balances: (1) the private interest aƄected; (2) the risk of its

erroneous deprivation; and (3) the governmentºs interest. With respect to right to counsel, these factors are then balanced

against the presumption that counsel is not required where phosical liberto is not at stake. Phosical liberto interests are at issue

in guardianship proceedings: a guardianship mao restrict a personºs freedom of movement, conƌne them in a facilito or hospital for
treatment, or place limits on who theo mao associate with.

Denoing a right to counsel in restoration proceedings aƄects a fundamental liberto interest in a manner that also engenders adverse

social stigma. Guardianship proceedings invoke fundamental liberto interests since guardianship can result in loss of

association, self-determination, and institutionalipation. As stated, guardianship can limit a person from making critical decisions that
shape who theo are and how theo see themselves, from who theo marro or partner with, where theo live and work, and whether theo
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can vote. This deprivation of self-determination is nothing if not a severe loss of personal liberto. The branding of guardianship
triggers a heightened liberto interest.

Further, failing to provide counsel in restoration proceedings will likelo result in the erroneous and potentiallo permanent
deprivation of liberto. As we have discussed, prejudice against people with disabilities ·provokes stereotopes of incompetence and

dependenco.̧ These stereotopes about can lead to unnecessaro guardianships. If a guardian contests restoration and

the person under guardianship cannot access counsel, protected persons must navigate court processes fhe i[ while adjudicated
incapacitated. Theo would need to ensure their petition adheres to court rules that mao require attaching medical evaluations, even
though theo mao not have the right to make medical decisions or obtain their own records. A protected person that could not
understand and eƄectivelo challenge such evidence during the initial hearing mao be no better suited to ƌnd and present evidence of

his or her alleged restored competence later. Additionallo, the person will need to navigate rules of evidence and prove theo

have regained capacito, which is often deƌned ambiguouslo in statute. Access to counsel aƄords a pealous advocate who can help a
person subject to guardianship bring the claim and meaningfullo access the court. Given the lack of oversight of private
guardianships and the ƌndings of incapacito of those individuals under guardianship, the risk of erroneous deprivation of liberto is
high if access to counsel is not provided in restoration proceedings.

Lastlo, the protection of a personºs liberto is alwaos in the stateºs interest. The state has an interest in protecting and restoring the
liberto of people under guardianship, who mao no longer meet the statutoro criteria to be placed in guardianship. Appointing
counsel for them in restoration proceedings ensures that theo have a fair opportunito to preserve this liberto interest. Furthermore,
the state also has an interest in improved judicial economo and the eƇcient administration of its guardianship program. If
guardianship is no longer needed, the state does not have an interest in devoting court resources to oversee it. Appointing counsel in
restoration proceedings also makes the process more enpedient and thus uses fewer judicial resources. Finallo, the state has an
interest in preventing widespread abuse and neglect in guardianship, since this undermines the purpose of the guardianship
program, which is to protect people who are unable to make decisions for themselves. Opportunities for abuse can be reduced bo
giving people subject to guardianship a voice in restoration proceedings.

D. The Need foh Cokniel jo be Zealoki Adlocajei

As a ƌnal note, it is important to reinforce the ƌnding that in restoration proceedings, the right to counsel must invoke the right to a
pealous advocate. In their critical article, Nina Koss and Catheron Kohn outline how attorneos mao face ethical concerns about
representing clients who are subject to guardianship. However, as theo delineate, attorneos who adopt a best interest approach or
defer to the preferences of a guardian place an additional barrier to restoration for people subject to guardianship. Bolstered bo laws
of agenco, contract, constitutional principles, and model rules of conduct, theo provide a framework for attorneos representing
people subject to guardianship in restoration proceedings. Theo conclude that, ·attorneos legallo mao and ethicallo adopt an enpress
interest or normal relationship model of representation when representing persons subject to guardianship who seek to challenge

the enistence, terms of conditions of their guardianship or who seek legal advice about their rights in this regard.̧ This model,

in congruence with attorneosº responsibilities, creates a path forward for attorneos to represent clients subject to guardianship as
pealous advocates. In recognition of the wisdom of this model, courts have consistentlo held that an attorneo representing a

protected person must argue for the personºs wishes and not their best interests.

Conclkiion

The interests at stake in guardianship proceedings, and at restoration, underscore the need for people subject to guardianship to
have a right to counsel, and thus, a pealous advocate in these proceedings. This right is encapsulated in due process protections and
proves integral to combatting the ongoing discrimination and bias that people with disabilities face.¯
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qXeVWionV foU aWWoUne\V in an adYeUVaUial V\VWem ... if coXnVel haV alUead\ conclXded WhaW hiV clienW needV ¶'help,¶ he iV moUe likel\ Wo pUoYide onl\
pUocedXUal foUmaliW\, UaWheU Whan YigoUoXV UepUeVenWaWion ... Finall\, Whe aWWoUne\ Zho XndeUWakeV Wo acW accoUding Wo a beVW-inWeUeVW VWandaUd ma\ be
foUced Wo make deciVionV conceUning Whe clienW'V menWal capaciW\ WhaW Whe aWWoUne\ iV XnqXalified Wo make´); In Ue GXaUdianVhiS & CRnVeUYaWRUVhiS Rf
NicRle TUina SWeYenVRn, 825 N.W.2d 911, 915 (S.D. 2013) (³[A] coXUW VhoXld be cleaU ZhaW Uole iW inWendV Whe appoinWed adYocaWe Wo aVVXme, keeping in
mind WhaW Whe aWWoUne\¶V Uole iV noW Wo deWeUmine Whe pUoWecWed peUVon¶V beVW inWeUeVWV, bXW, afWeU adYice and aVViVWance, Wo adYocaWe a deciVion WhaW Whe
clienW deViUeV. Indeed, Whe Uole of an aWWoUne\ foU a pUoWecWed peUVon VhoXld be no diffeUenW Whan WhaW of an aWWoUne\ UepUeVenWing an\ oWheU clienW, µaV faU
aV UeaVonabl\ poVVible.¶´)
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IURP WKH NDWLRQDO LHJDO ALG DQG DHIHQGHU AVVRFLDWLRQ (NLADA).b PUHYLRXVO\, JRKQ ZRUNHG IRU WKH CHQWUDO AODEDPD FDLU HRXVLQJ CHQWHU DQG WKH

SRXWKHUQ PRYHUW\ LDZ CHQWHU.b HH JUDGXDWHG IURP NRUWKHDVWHUQ UQLYHUVLW\ SFKRRO RI LDZ.b HH LV WKH DXWKRU RI PDQ\ ODZ UHYLHZ DUWLFOHV,

LQFOXGLQJ ASSRLQWPHQW RI CRXQVHO IRU CLYLO LLWLJDQWV: A JXGLFLDO PDWK WR EQVXULQJ WKH FDLU DQG EWKLFDO AGPLQLVWUDWLRQ RI JXVWLFH, CRXUW RHYLHZ,

9RO. 56 IVVXH 1 (2020). 

Megan Rksciano
-

Megan RXVcianRbLV DQ IQWHULP CR-MDQDJLQJ AWWRUQH\ RI WKH DHYHORSPHQWDO DLVDELOLWLHV, HHDOWK CDUH, DQG 9LFWLPV RI CULPH UQLWV DWb DLVDELOLW\

RLJKWV MDU\ODQG (DRM), MDU\ODQGÕV IHGHUDOO\ GHVLJQDWHG PURWHFWLRQ & AGYRFDF\ DJHQF\ IRU SHRSOH ZLWK GLVDELOLWLHV. PULRU WR MRLQLQJ DRM, VKH

ZRUNHG DV D FOLHQW DGYRFDWH DW TKH AUF RI NRUWKHUQ 9LUJLQLD. MHJDQ FKDLUV MDU\ODQGÕV CURVV-DLVDELOLW\ SXSSRUWHG DHFLVLRQ-MDNLQJ CRDOLWLRQ

DQG LV D PHPEHU RI WKH MDU\ODQG SWDWH BDU AVVRFLDWLRQÕV EOGHU & DLVDELOLW\ LDZ SHFWLRQ CRXQFLO, WKH MDU\ODQG JXGLFLDU\ÕV GXDUGLDQVKLS DQG

9XOQHUDEOH AGXOW :RUNJURXS, DQG WKH GXDUGLDQVKLS AWWRUQH\ TUDLQLQJ FDFXOW\. MHJDQ KDV SXEOLVKHG RQ YDULRXV GLVDELOLW\ ULJKWV WRSLFV LQFOXGLQJ,

WKH XVH RI VHJUHJDWLRQ LQ SULVRQV (IRUWKFRPLQJ), IRUFLEOH PHGLFDWLRQ, HTXDO DFFHVV WR LQIRUPDWLRQ DQG FRPPXQLFDWLRQ, DQG LQFRPH LQHTXDOLW\

DQG VXE-PLQLPXP ZDJH HPSOR\PHQW LQ CDQDGLDQ DQG US MRXUQDOV DQG ERRNV. 

John Pollock
-

JRhn PRllRckbLV D SWDII AWWRUQH\ IRU WKH PXEOLF JXVWLFH CHQWHU ZKR KDV VHUYHG IRU WKH SDVW HOHYHQ \HDUV DV WKH CRRUGLQDWRU RI WKH NDWLRQDO

CRDOLWLRQ IRU WKH CLYLO RLJKW WR CRXQVHO (NCCRC).b TKH NCCRC ZRUNV WR HVWDEOLVK WKH ULJKW WR FRXQVHO IRU ORZ-LQFRPH LQGLYLGXDOV LQ FLYLO FDVHV

LQYROYLQJ EDVLF KXPDQ QHHGV VXFK DV FKLOG FXVWRG\, KRXVLQJ, VDIHW\, DQG SXEOLF EHQHILWV.b HH LV WKH UHFLSLHQW RI WKH 2018 IQQRYDWLRQV AZDUG
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