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STATEMENT OF FACTS AND PROCEDURAL STATEMENT

Defendant/Appellént, Debra Novak, and Plaintiff/Respondent,
Kenneth Moretz, were an unmarriea couple who lived together for
years, had-a i3—year relationéhip {T. 36:1-11), and had a child
fogether, Alayna, age 12 (Dal). A custody order was entered on
October 25, 2011 (Dal0-11) awarding joint. legal custody of
Alayna and directing Plaintiff to be the parent of primary
residence with no set parenting time for Defendant pending
counseling between - Alayna and Defendant (T. 8:6-22; 54:17 to
'55:18) and .mediation was to occur the following month, January,
2012, with a court staffer (T. 67:12-19).

On December 7, 2011, Plaintiff filed. a Domestic Violence
Civil Complaint and Temporary Restraining Order against
Defendant on the grounds of assault and harassment (Dal). Ih the
present case, there was no mention made by Plaintiff in his
Civil Complaint and Temporary Restraining Order (Dal) of prior
acts of domestic violence by Defendant.

AA Final Restraining Order hearing.was held on December 22,

2011.' During that hearing, Defendant was pro se while Plaintiff

! The hearing was consolidated for both parties’ cross-restraints under
Fv-03-864-12 and FV-03-876-12.



was represented by counsel (T. 3:8-10). Defendant informéd the
trial court during testimony that- she did not work (T. 50:15);
and went to low income housing (T. 38:i2—13j.

The trial judge asked few questions of Defendant about
whethef she wanted an attorney tT. 3:11-22) ana focused almosﬁ
exclusively on the consequences 6f being found guilty of
domeétic violence ({T. 3:23 to 4:25). The first time the trial
judge asked Defendant about the consequences of being found to
have committed an act of domestic violence Defendant told the
court of the fact that two matters were pending and she was
unable to anéwer the question A(T. 4:3—6). The second time
Defendant was asked the question, Defendant stated that she
would not be found guilty and still could not. answer the
question (T. 4:15-19).

At no point did the trial judge inform Defendant of the
consequences of her Temporary Restraining Order against
Plaintiff being dissolved if the court did not find that an act
of domestic violence occurred or that no protection was
warranted. What transpired during the hearing on December 22,
2011, made it clear that Defendant had not knowingly and
intelligently waived her right to counsel, had no ability to act
pro se, and that the hearing should have been recessed td allow

her to obtain counsel.



The resulting transcript is a product of the failure of the
trial court to recess that hearing to protect Defendant facing
the serious conéequences of the entry of a Final Restraining
Order once it was clear thaf Pefendant could not act pro se. The
proceedings were.permeated with the flaws and inadequacies.

Plainﬁiff;s counsel conducted a directv examination of
Plaintiff that was replete with leading questions that Defendant
did not know whether or how to object. The trial court did not
interrupt, either.

A document identified as P-2 was discussed on
Plaintiff’s direct examination (T. 10:14-16). Without basis in
fact his attorney provided a leading question to Plaintiff
seeking to establish that Defendant received that documént, P—é,
during a particular month (T. 11: 17-19) and that Defendant
pnderstood it and read it (T. 12: 22-24). |

The trial court permitted Plaintiff’s attorney herself to
answer a question. about the custodial arrangement between
Defendant and Plaintiff although the question was posed to
Plaintiff (T. 15:8-25). |

Without interruption from the trial court, and after
prompting by his counsel, Plaintiff supplied hearsay testimony
about what he said the police not only said to him but were or

were not able to do regarding contacting Defendant (T. 17:15-



)

203. No police officers were called to testify during that
hearing about what they said or did not say to Plaintiff.or what
they did or did not try to do to contact Defendant.

Without interruption from the. trial cdurtn Plaintiff
supplied hearsay testimony about what hé said the .parties’
daughter said to Defendant (T. 18:22-25). |

Whén Plaintiff’s attorney_tried to mark police reports for
identification, Defendant raised an objection (T. 19:12-23). The
court then inquired: of Defendant about the objection, at which
point Defendant stated “I don’t understand. Do - what? I could
éay Qou don’t have to.look at them? No. It’s - it’s---" (T.
20:6-8). Defendant pressed that “ I don't understand. I don;t
understand.” (T. 20:12-13). The trial court stated the following
after Defendant twice stated she did not understand:

-THE COURT: You have a right to object based upon
hearsay. I’'m not going to give you any further
information on that because you’ re not
represented and I'm not - - (T. 20:14~17)

The trial court asked Defendant if she wanted to see the
police reports (T. 21: 3-4) to which Defendant responded she
thought she could “refuse you to see them if I want.” (T. 21:5-
6) . Defendant then stated that “She [the trial court} don’t need
to see them” (T. 21:11) and that she thoughf the trial court was
“saying you don’t have to look at them.” (T. 21:14-16).

The trial court told Defendant she could object to the

4



court reading the bolice .reports because thé drafter was not
present in court (T. 22:7—11), and Defendant then parroted back
to the trial court that she objected to them “Because, like,
they’re not here to say what happenéd.” {(T. 22:19-20} Aftér
Defendant objected again to the trial court because the police
reports were “just hearsay--- like you said,” (T. 23:1—3), the
trial court allowed Plaintiff’s attdrney "to  mark them..for
identification (T. 22:24-25; 23:13-15).

Thereafter, Plaintiff’s attorney asked Plaintiff about a
police report marked as P-4 and he testified about what the
police said (T. 24:19-23), told the trial courtr“mit’s all right
here in the report,” (T. 24:21-22), and he alleged that the
police told Defendant that she could not be at Plaintiff’s
residence {T. 24:22-23). The +trial court then asked Plaintiff
what the police said to Defendant even though none of the
officers involved was called as a witness (T. 25:3~4). Plaintiff
then told the police what he said they allegedly said to
Defendant (T. 25:5-8).

Plaintiff’s attorney asked Plaintiff about another police
report, this one marked as P-5 (T. 26:9). Without interruption
by the trial court, the attorney then asked leading questions of
Plaintiff about Defendant’s location at his property (T. 26:15-

17). Without interruption by the trial court, Plaintiff’s



attorney then asked Plaintiff in a leading question about what
the police allegedly said to Defendant (T. 27:4-9).

.Plaint;ff's attorney asked Plaintiff about a third police
report, this one marked P-6 (T. 27:12-16). 8till without
interruption by the .trial court, Plaintiff offered hearsay
testimony about wha't his daughter allegedly said to him about
befendant allegedly being presentrat his home {T. 28:6-9). His
attorney asked leading questions of Plaintiff about Defendant
allegedly being present in his home {T. 29:7-9).

Without interruption by the trial court, Plaintiff
testified as to what he said the police thought about
Defendant’s alleged location at his home (T. 29:24-25), about
what the police allegedly said to Defendant about being at his
home (7. 30:1-3}), and testified about‘ the police allegedly
having taken pictures of his home (T. 30:13).

Without  interruption by the trial court, Plaintiff
testified about what he said his daughter said to him about
Defendant being present at his home (T. 30:14-16).

Without interruption by the trial court, Plaintiff
testified about what the police allegedly said they were or were
not able to do regarding Defendant (T. 31:4-10) and what the
police allegedly said to him (T. 31:11-16).

Without . interruption by the trial <court, Plaintiff



testified about what a Division of Youth and Family Service
worker allegedly told him about parenting time between Defendant
77 and the-partiesf dauéhter (T. 31:20—23);

Plaintiff’s attorney then asked Plaintiff a compound
question about Defendant’s mental health and did so without aﬁ&

foundation, as follows:
Q Over the course of that time did Ms. Novak have any
kind of incidents with mental health or was she
hospitalized or was she diagnosed with anything that
you are aware of? (T, 32:19-22).

The trial court permitted that gquestion to be answered
without any interruption. Without any foundation, Plaintiff was
allowed to testify that Defendant was “diagnosed with being -
bipolar disorder.” (T. 33:3-2). He was then permitted to testify
again without foundation that Defendant was “on three differgnt
types of medication for psychotic behaviorm.” (T. 33:6-8).

Some of Plaintiff’s reasons for seeking the entry of a
Final Restraining rdrder against Defendant were that “She’s -
she’s been on medication. She’s been hospitalized four different
times.” (T. 33:21-23).

At the conclusion of Plaintiff’s direct examination, his
counsel sought to introduce into evidence the various exhibits
previously marked for identification (T. 34:21-24). Defendant’s

response to whether she objected was to state “I don’t

understand” (T. 35:3) and asked the trial court “And, what — and



what are you asking?” (T. 35:8—9)7

The trial court told Defendant she could ask dfoss
examination questions of Plaintiff (T. 35:14-15). The very first
question from Defendant was rephrased by the trial court (T.
35:18-24). After_Plaintiff answered, Defendant offered comment
and was admonished by the trial coqrt (T. 36:12-15). The seccond
questiqn from Defendant was rephrased by the trial court (T. 36-
19 to 37:22). The third question from Defendant was objected to
by Plaintiff’s attorney on hearsay grounds (T. 37:4-16) and
although the trial court did not rule on the objectidn the trial
court told Defendant it was hearsay (T. 37:8-9).

Defendant sought to ask ‘another questi;n of Plaintiff which
then drew an objection from Plaintiff’s attorney (T. 38:8-19).
Defendant and the attorney began discussing thé question and the
trial court stated “.. I mean, I don’t knéw where she’s going
with this..” (T. 38:12-25).

After receiving information from the trial court to “calm
down” (T. 39:5-6) and not to “over-talk” the trial court (T.
39:8), Defendant sought to ask an additional guestion of
Plaintiff that the trial court then stated was an example of
Defendant “making a comment.” (T. 39:22-24).

When Defendant then asked a question of Plaintiff

immediately after that admonishment from the trial court,



Plaintiff’s attorney objected on relevancy grounds and stopped
the guestion from being answered (T; 40:4-10) . Defendant then
moved on from that gquestion without any ruling by the trial
court about its relevance; and Defendant’s next guestion to
Plaintiff was met with the trial court’s asking of Defendant to
supply more information about it (T. 40:19-21).

Four questions later the trial court without any pending
objection from Plaintiff’s attorney asked Defendant “what are
these comments vyou're making?” {(T. - 41:23-24) Defendant’s
response to the trial court was striking:

Questions. It’s hard to make them into questions. I'm
trying. {(T. 42:1-2).

Right afterward, Plaintiff’s attorney stated that Defendaﬁt
was testifying after a question was posed to Plaintiff (T. 42:9-
12). Even after Plaintiff answered a question from Defendant
about whether he phyéically abused her, and she had moved on to
another question to him,.the trial court interrupted questions
from Defendant to allow him to fur£her expiain his answer to the
already-answered abuse question (T. 42:15 to 43:43:6).

The follow-up question from Defendant was disallowed by the
trial court (T. 43:8 to 22) and the +trial court then
reformulated the very next question from Defendant to Plaintiff
(T. 43:24 to 44:3). After a few more questions from Defendant,

Plaintiff’s attorney objected again (T. 45:16-22). The trial



court’s response was that Plaintiff “.can énswer the question if
he wénts.”,(T. 45:24-25) (Emphasis added.) The frial court then
rephrased Defendant’s question to Plaintiff (T. 46:2-7).

In the middle of an answer from Plaintiff, the trial court
then stopped -Defendant’s cross-examination without .Defendant
stating she was finished, or the trial court asking .if she was
finished, or even providing advance notice to Defendaﬁt of the
cessatioﬁ of questioning (T. 47:20-21), |

When the. trial court questioned Defendant about her defeﬁse
to Plaintiff’s domestic violence complaint, Pléintiff’s attorney
interrupted the trial court;s questioning of Defendant to supply
the attorney’s own testimony‘regarding the custody and parenting
“time arrangement (T. 54:6 to 55:16); the tiﬁing of such matters
(T. 56:9-24); and to state what the attorney believed Defendant
believed aboﬁt the parenting time arrangements between the
parties (T. 57:1 to 19). Plaintiff and his attorney together
supplied testimony during the trial court’s direct gquestioning
of Defendant (T. 58:6-13).

The trial court admonished Defendant for interrupting the
trial court (T. 60:1) yet Plaintiff and his attorney then
interrupted Defendant’s testimony to supply their own testimony
about a different subject matter upon which Defendant was being

questioned by the trial court (T. 60:19 to 61:23). Plaintiff and

10



his attorney became involved again during the questioning of

Defendant without any request by the trial court for their

. intervention (T. 62:14 to 63:16).

Remarkably, Plaintiff testified that he filed  his
restraining order qfter he learned. from a court staffer that
Defendant went to tﬁe courthouse to seek médiation Qith Alayna
“or whatever to get this - to get this Court order f{of October
25, 20111 dropped.” (T. 61:12-18)

Moreover, Plaintiff testified that n@diation wés scheduled
for the following month, January, 2012, because the prior
mediation session was canceled “because [he] came here to file
papers for a restraining order again.” (T. 63:9-11).

In response to a question from the trial court, Defendant
sought to explain the incident underlying Plaintiff’s domestic
violence complaint only to bé scolded by thertrial court for not
volunteering information not even asked of her by the trial
court (T. ©4:22 to €5:5).

Thereaftér, the trial court entered a final restraining
order against Defendant and in favor of Plaintiff (T. 99:18 to
100:15) based upon his testimony (T. 99:20-21) on harassment
grounds for being hit by Defendant (T. 99:25). A Final

Restraining Order was entered that date (Da6-9).

11



LEGAL ARGUMENT

STANDARD OF REVIEW'V

This Court’s scope of réview of a final restraining order
issued by a trial court involves a determination of whether,
giving due regard to the trial judge’s credibility

determinations and “feel for the case,” sufficient evidence to

support the factual findings exist. Cesare v. Cesare, 154 N.J.
394, 411-12 (1998). Where sufficient credible evidence was
presented at the hearing to support the trial court’s decision,

the factual findings of the court are to be affirmed. Rova Farms

Resort v. Investors Ins. Co., 65 N.J. 474, 484 (1974). Where,
however, there is an insufficiency of the evidence, the decision

should be reversed. Id.
It is well-established that this Court’s review of a trial

judge’s conclusions of law is de novo. Manalapan Realty, L.P. v.

Twp. Comm. of Manalapan, 140 N.J. 366, 278 (1995). When the

decision of the trial court is made upon an interpretation: of

the law that is inconsistent with well-established law, the

decision must be reversed. State v. Brown, 118 N.J. 595, 604

(19%90); Dolson v. Anastasia, 55 N.J. 2, 7 (1969).

In the present case, Defendant submits that the trial court
erred as a matter of law in the following respect: (a) finding

that Plaintiff proved a predicate act of harassment by a

12
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2. WAS THERE ANY PRIOR APPEAL INVOLVING THIS CASE OR CONTROVERSY? [ ves B NO

IF THE ANSWER TO EITHER 1 OR 2 ABOVE IS YES, STATE: :
Case Name: ] Appeliate Division Dockel Number: '

Civil appeals are screened for submission to the Civil Appeals Selllement Program (CASP) {o determine their potentiat for sellemenl o, in the
alternative, a simplification of ihe issues and any other matlers that may aid in the disposition or handling of ihe appeal. Please consider {hese
vihen responding to the following question. A negalive respense will not necessarily rule ol the schedufing of a preargument conference.

Stale whether you think this case may beneﬁ[ from a CASP conference. T Oves W N
Explain your ansyer: :
This is a domestic violence muatter so settlement is unlikely.

1 certify that confidential personal identifiers have been redacted from documents now submitted to the courf, and vili be redacted from all
documents submilted in the future in accordance with Rule 1:38-7(b).

{17) Debra Novak (18) Ronald G. Lieberman, Esquire
Name of Appellant or Respondent ’ Name of Counsel of Record
{or your name if not represented by counsel)
(19) February 22,2012 (20) m A Al
Date K Signature of Counsel of Record

{or your signature if nol represented by counsel)

Revised: 010NZ011, CH: 1850% (Appefate Cinil C15) paxgedofl



TSSUES ON APPEAT;

1. The Trial Court be—lo-w erred in granting a E‘inal_
Re_straining Order dated'December 22,. 2011 under Docket Number FV-
03-864-12 against Ms. lNévak and in favor of Mr. Moretz when there
was no finding of intént to commit an ass.ault or purpose to
harassment and no appropriate finding was made of a need for the-

entry of a Final Restraining Order based either upon fear by Mr.

Moretz of Ms. Novak or to protect against further acts of abuse.



st

STATEMENT OF PROCEDURAL HISTORY
On Decenber 7, 2011, Plaintiff, Kenneth Moretz, filed a
Domestic Violence Complaint against Defendant, Debra Novak, -under

Docket Number FV-03-864-12 and a Tgmporary'Restraining Order was

‘entered against her on that date. He ‘alleged both harassment and

assault.

On December 8, 2011, Ms. Novak filed a Domestic Violence
Complaint against Mr. Moretz under Docket Number FV-03-876-12 and

a Temporary Restraining Order was entered against him on that

~date. She alleged assault.

A hearihg was held before the Honorable Marie White Bell,
J.8.C. (on recall) inﬁfhe Superior Court of New Jersey, Chancery
Division, Family Part, Bhrlington County, on December 22, 20711
that consoiidatedAboth Temporary Restraining Oxders.
| Fcllowing that consolidated hearing, Judgg Bell entered two
Orders dated December 22, 2011. The first Order issued a final
restraining order against Ms. Novak (FV-03-864-12) and the other
Order dismissed the temporary restraining order-against Mr.
Moretz (FV-03-876-12).

It is from the Orders dated December 22, 2011, entered by

Judge Bell that Ms. Novak appeals.



Pk

STATEMENT OF- FACTS

The partieé had. a' dating relationship commencing in or about
1999 and have a daughﬁef in common, Alayna Morétz, now age 12,
The pafties resided together with their daughter for almost that
entire time period but never married. 7

Prior temporary'réstraining'orders betwegn_the parties were
dismissed and the parties would thén resume their relationship
until they finally ended their relationship and seéarated.
Custody and parenting time matters were defined by way of a
consent érder dated Octoﬁer 3, 2011, filéd under Docket.Number
FD-03-485-09.

On December 7, 2011, Mr. Moretz filed a Domeétic Violence
Complaint against Ms. Noﬁgk, alleging harassment and assault. He

alleged that she was at his residence, peered through a window,

 and punched and smacked him.

On December 8, 201], Mé. Novak filed a Domestic Violence
Complaint against -Mr. Moretz, aiieging assault. She alleged that
he accused her of ;tealing a'phoné~and they argued. She and he
then leff in separate vehiéles but followed each other-and after
driving a distance,-the two partieé pulled their vehicles into a
parking lot where the patties continued their argument. After
further argument, ﬁr; Moretz then entered his truck and pﬁlled
away while Ms. Novak wés standing on the edge of his truck,
causing her to hit.hié side mirror and fall off his truck.

The hearing on cross-complaints was held on December 22,



' 2011, before the Honorable Marie White Bell, J.5.C. Following

‘the hearing held on that day, Judge Bell entered two Orders. One

Order issued a Final Restraining Order against Ms. Novak (FV—032

864-12} and the other Order dismissed the Temporary Restraining

,Ord'er ag'ainst Mr. Moretz (F‘J—03—876-_12) .

It is from the' Orxder dated December 22, 2011, entered by

Judge Bell that Ms. Novak appeals.



BRIEF EXPLANATION AS TO WHY THE_ORDERS QUALIFIED FOR

CERTIFICATION PURSUANT TO R. 4:42-2

The Court’s Orders dated December 22, 2011, acted ﬁo
determine the issues of cross final restraining orders. Such.
rulings were the cornerstones of claims raised by Mr. Moretz
aéainst Ms. Novak and by Ms. Novak againsE Mr. Morefz.

So, both Orders, from which Ms. Novak takes this appeal,
constitute final dispositions of her requests for the issuance of
a final restraining order against Mr. Moretz and for a dismissal

Ed

of the temporary restraining order against her.



. hearing on December 7, 2011 did not afford Defendant the

opportunity to receive “notice defining the issues and an

adequate opportunity to prepare and respond.” H.E.S., supra, 175
N.J. at 321. In point of fact, by permitting Plaintiff to so
testify, the trial court conve%ted that December 7, 2011,
hearing alleging_one act of domestic violence into a hearing on
other acts of domestic violence not alleged in his complaint,
thereby further violating Defendant’s due process rights. See

J.K.. v. B.K., 308 N.J. Super. 387, 391-392 (App. Div.

1998)(finding thét it was improper to convert a hearing on a
complaint alleging one act of domestic violence into a hearing
on acts not set forth in the complaint).

Thertrial court permitted_Plaintiff's counsel to bolster
Plaintiff’s credibility on direct examination through the
reference to numerous éolice reports. Such actions constituted
inappropriate -bolstering of credibility on direct examination in
contravention of N.J.R.E. 608a which allows the admission éf
evidence of truthful character “only after the character of the
witness for truthfulness has been attacked...”

The trial court permitted Plaintiff’s counsel to question
Plaintiff in a leading fashion on direct examination. “Leading
questions should not be used on direct examination of a witness

except.as may be necessary to develop the witness’ testimony.”

33



N.J.R.E. 6llc.

The trial court permitted Plaintiff’s counsel to question
both parties using compound questions ip violaticn of N.J.R.E.
102 regarding the development of “evidence to the end that fhe
truth may be aséertained and proceedings justly determined}”
N.J.R.E. 403 causing *undue prejudice [or] confusion of issues,”
and N.J.RtE. 611a7regarding “presentingevidence so as to (1)
make the interrogation and presentation effectivé for the
ascertainment of the truth..and (3) protect witnesses from
harassment or undue embarrassment.” |

The trial court ended Defendant’s cross-examination of
Plaintiff literally in the middle of a sentence from Defendant
and did so.without_any warning to her (T. 47:18;21). The trial
court’s action of terminating Defendant’s cross-examination of
Plaintiff was a violation éf Defendant’s fundamental due process
rights. Cross-examination is “the greatest legal engine ever

invented for the discovery of truth.” State v. Benitez, 360 N.J.

Super. 101, 125 (App. Div. 2003} (dissent), quoting California v.

Green, 399 u.s. 1438, 158 (1970). The integrity of an adversarial
proceeding is called into question when the right to

confrontation is denied. Davis v. Alaska, 415 U.S. 308, 316

{(1974); Berger v. California, 393 U.S. 314 (1969).

‘The trial court permitted Plaintiff’s counsel to guestion

34



Defendant with misstatements of the evidence or distortion of

the facts, which clearly are impermissible. Matthews v. Nelson,

57 N.J. Super. 515, 521 (App. Div. 1959), certif. den. 31 N.J.
296 (1960). It‘is arguable that counsel’s action ran afoul of:
g;g;é. 3.4(e) reéarding fairness during litigation.

Had an attorney be appointed on Defendant’s behalf, the
problems presented in this‘matter; both procédurally and

substantively,- would have been avoided.

CONCLUSYON

For the reasons set forth herein, this Court should
Respectfully reverse and vacate the entry of a Final Restraining

Order against Defendant.

Respectfully submitted,
ADINOLFI & LIEBERMAN, P.A.

/[/\&(((J(/"

RONALD G. LIEBERMAN

By:

35
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NEW JERSEY DOMESTIC VFOLENCE CIVIL COMPLAINT AND TEMPORARY RESTRAINING ORDER
{1/ TRO { YAMENDED TRO ° . N.J.S.A 2C:25-17 et.se ' PAGE 1l of 5
(X} =Superior Court, Chancery Divisicn, Family Part, Burlington County -
{ } Municipal Court of )

Docket # FV-03-000864-12-V Police Case #
In the Matter of . * Plaintiff’s
Plaintiff (victim) :MORETZ, KENNETH C * Sex M Date of birth 03/03/1970
***************i**********i*i*******************ii**********i****it***************i*
D Name: NOVAK, DEBRA Sex F Date of birth 08/03/1969*
E AKA NOVAK, DEBBIE Race CAUCASIAN Wt.- Ht. o oo *
¥ Home Address 10 WYNDHAM *
E VOORHEES - NJ 08043-0000 SON kR4 _#%_5262 *
N Work Address . . *
D - Hair Color BLONDE Eye Color -BLUE *
A Other Marks, Scars , . *
N Work Phone No. (000)000-0000 Home Phone No. {856)797-9047 *
*

T********t*********t*************i***i*****************i****i*********i*******t****
The undersigned complains that said defendant did endanger plaintiff’s life
health or well being (Give specific facts regarding acts, threats, abuse and the
date(s} and time(s) they occurred; Specify any weapon{s):
at ] BY
¢2/06/2011 05:00 PM PLA ARRIVEDHOME TO FIND DEF CAR TN FRONT OF HISHOU

RU HIS HSE WINDOW. PLA TOLD DEF SHE IS NOT TO BE

THERE. DEF TRIED TO STORM IN THRU DOOR & CUSSED AT

PLA. DEF PUNCHED PLA SEVERAL TIMES ON HIS CHEST, MDSMdeked /u“n’L
which constitute(s) the following criminal offense(s) (Check all appllcable boxes, al

(}g\}) SE~.DEF WAS IN BACK- YARD. PLA FOUND DEF PEEKING TH

Law Enforcement Officer: Attach N.J.S.P. UCR DVi offense report(s)): 3,

{ )Homicide { JCriminal Restraint { )Lewdness (X)Harassment‘z Ve
{(X}Assault { }False Imprisonment ( YCrimipal Mischief { )Stalking

( )Terroristic Threats({ }Sexual Assault { )Burglary (iR AL
{ }Kidnapping { }Criminal Sexual Contact { )Criminal Trespass :

1. Any prior history of domestic violence reported or unreported? (If yes, explain} :
(X)YES { }NO _ DEF GOES BY PLA HOME EVERY DAY, KNOCKS ON HIS DOOR
-LOOKS THRU HIS WINDOW, CUSSES OFTEN, DEF IS BIPOL
AR, )
2. Does defendant have a criminal history? (If yes, attach CCH Summary)
( YYBS (X}NO
3. Any prior/pending court proceedings involving parties? (If ves, enter Docket #s,
County, State) (X)YES ( 1RO PAST DVS DISM; FD 03 485-09 REOPENED
4. Has a Criminal Complaint been filed in this matter? {If yes, enter Docket #,
County, State} { )JYES (X}NO
5. If law enforcement officials responded to domestic violence call, were weapons
selzed? { }YES (X)NO (Describe) Was defendant arrested? { JYES (X)NO

6. (A} The plaintiff and defendant are 18 years old or older or emancipated AND are
1. { )}married { “}divorced, OR .
2. { )present household members { )former household members; OR
(B) The defendant is 18 years old or older or emancipated AND
1. plaintiff and defendant are { )unmarried {X)co-parents ¢ )expectant parents OR

2. ( )plaintiff and defendant have had a dating relationship.
7. Where appropriate, list children (Include name/sex/d.o.b./with whom resides):
MORETZ ALAYNA S - F 06/09/99 RESTDES WITH PLA AND DEF
8. The plaintiff and defendant: { )presently (X)previously ({ )never resided together
(X} family relationship NO RELATION & WO RELATION (Specify}
**i******i***t***********t******it****cERTIFICATION***i*i*****i*i*************i*ii*i
I certlfy t:hat the foregoing responses made by me are . am awa that if any

am gubjeCt to punishment.

Da e ¢ Si ﬁatur/e/of pie‘i' tiff

Dal



N.J. DOMESTIC VICLENCE CIV;L COMPLAINT_AND (GT&RO ( }AMEND®D TRO
Defendant’'s Name NO , DEBRA

Docket No.FV-03-000864-1
e e L LT L T T L L T o

* PART I - RELIEF - Instructions: Relief

*
*
*
*
*k
*
*
*
*
*
*
*
*
*
*
*
*

*
*
¥
*
*
*
*

*
*
*
*
x
*
*
*
* &
*
*
*
*
*
*
*

TRO FRO GRANT DEFENDANT :

1. {(X)N/A (LkaYbu are prohibited from

2. (X)) {x) u are prohibited from
3. (XY (xXy «(; You are barred from the

PAGE 2 of 5

sought by plaintiff

returning to the scene of violence
future acts of domestic violence
following locations:

Akdkhdkdkhthdk kdkn

&
*
*
*
*

{X) RESIDENCES OF PLAINTIFF (X)PLACE (S} OF EMPLOYMENT OF PLATINTIFF*
{X)OTHER(S8) (LIST ONLY ADDRESSES KNOWN TO DEFENDANT) :
30 FAYBROOKE DR, MARLTON NJ; ALY, SEASONS TREE AND
LANDSCAPE, MT LAUREL NJ : ’
4. : V{//§ou are prohibited from héving any oral, written, persgonal,
{

*

*

*

*

{X} (X} electronic or other form of contact with:_PLAINTIFF *
(10 ) OTHER(S} ’ *

*

. - *
5. ou are prohibited from making or cauging anyone else to *
(X} (X} {: make harassing communications to: PLAINTIFF *

¢ Y() () OTHER(S) - SAME AS #4 ABOVE OR LIST NAMES *

. *

i *

6. You are prohibited from stalking, following or threatening *
(X3 (30 (&f//yto harm, to stalk or to follow: PLAINTIFF *
y{) () OTHER(S) - SAME AS #4 ABOVE OR LIST NAMES "

E

7, You must pay emergent menetary relief to (describe amnt & method) *
{ Y() () PLAINTIFF ] *
(yo) (9 DEPENDANT (S} *

8. {)J{ )} ()} You must be subject to intake monitoring of conditions/restraints *
()} ()} oOther: {evaluations or treatments, describe) *

- *

2. ()Y( ) () Psychiatric evaluation: *
#*

10.(X)(X)r(bf//;ROHIBITION AGAINST POSSESSION OF WEAPONS: You are prohibited *
‘ from possessing any and all firearms or other weapons and must *
immediately surrender these fireamms, weapons, permit(s) to *

carry, application{s} to purchase firearms and firearms *

purchaser ID card to the officer sexrving this Court Order. *

Failure to do so will result in yYour arrest and incarceration. *

Other weapon(s)ANY AND ALL NOT TC POSSESS;NONE KNOWN OF BY PLA *
**i**********‘ki******ti****t*******t************i‘k****t******************‘k*********
SLAINTIFF: ' ‘ *

1. (XY (X) | You are granted exclusive possession of {(list residence or *
alternate housing only if specifically known to defendant) . *

30 FAYBROOKE DR, MARLTON NJ *

12.0)(0) () You are granted temporary custody of: *
*

13.{ }( ) () oth Relief Pia: *
()0 () " m Children: *
*i’********‘k******i************it*******‘**‘k*****i****i**********i******i***********
LAW ENFORCEMENT OFFICER: ) *

You are to accompany to scene, residence, shared place of business, other *
{indicate address, time, duration and purpose) : *

{ Y() () Plaintiff . ' %

*

{J{) {) Defendant .

E 3
i(***i’**’k‘k‘i'**i‘i********i‘ki**i*******i’*i******i*****i******ti***********i*************

NEW JERSEY DOMESTIC VIOLENCE COURT ORDER

Ded

ID:DV-10001FL2P (Rev 0901)



N.J. DOMESTIC VIOLENCE CIVIL COMPLAINT AND (¢ TRO ( )AMENDED TRO PAGE 3 of 5
Docket No.FV-03-000864-1 - . Defendant’s Name NO ~, DEBRA

LR R AR AR ER RS SR SRR AR RS RAR s R R R L R R R L R R N
* WARRANT TO SEARCH FOR AND TO SEIZE WEAPONS FOR SAFEXKEEPING
*{ } TO ANY LAW ENFORCEMENT OFFICER HAVING JURISDICTION: This Order shall serve as
* a warrant to search for and seize any issued permit to carry a firearm,

* application to purchase a firearm and firearms purchaser identification card

* issued to the defendant and the following firearm(s) or other weapon(s):

e

*

*

*

*

*

. *
1.You are hereby commanded to search for the above described weapons and/or *
pexrmits to carry a firearm, application to purchase a fireamm and firearms *
purchaser identification card and to serve a copy. of this Order upon the *
person at the premises or location described as: *
*

*

*

*

kY

*

*

*

*

*

2.You ‘are hereby ordered in the event you seize any of the weapons described
above, to give a receipt for the property seized to the person from whom
-they were taken or in whose possession they were found, or in the absence of
such a person to have a copy of thisg Order together with such receipt in or
upon the said structure from which the property was taken.

3.You are authorized to execute this order 1mmed1ately or as goon thereafter
as is practicable:{ )Anytime; ( )Other:

4.You are further ordered after the execution of this Order, to promptly provide

* the Court with a written inventory of the property seized per this Order.
'k****i’**i‘r****‘kii*i*t‘k******i‘************i******i‘k‘k*********************************

PART I]J - RELIEF - DEFENDANT: .
1./;*7% ) {¥) No parenting time/visitation until further ordered;

Parenting time pursuant to suspended until furth Order
{ } Parenting time/visitation permitted as follows:

o kL % ok A % N % N % %

o
.
—

2. { YU} () Risk assessment ordered (by whom/any requirements/return dates) :

3. ' You wmust provide compensation as follows:
()¢ Emergent support for plaintiff:
(- )¢ For dependent{s}: -
N/A( Ongoing support for plaintiff:
N/Aa{ Por dependent{s):
{ ) { Compensatory damages for plalntlff
N/A{ Punitive damages to plaintiff:
N/A( To Third Party(ies) {describe):

e e e b

)} ()} Medical coverage for plaintiff:
For Dependent{s):
} () { JRent { YMortgage payments ({specify amount(s) and recipient({g))

—

[ S )

o~
—
a———,
L

4. (){ ) () You must participate in a batterers intervention program:

5. { ¥{ ) ()} You are granted temporary possession of personal property {describe):

PART XI - RELIEF - PLAINTIFF:
1. (y{ ) () You are granted temporary possession of personal property (describe}:

@ FD03-485-09 ADDRESSES CUSTODY, VISTTATION, CHILD SUPP.

”Z?’/%ﬂﬁ/%f RIS oty e BL AT T Oy T
J_f;/pl,/né _fFME= =07, 7

A violation of any section of this Order by defendant may result in arrest and
incarcaration. Only a Court can change this Order.
NEW JERSEY DOMESTIC VIOLENCE COURT ORDER ID:DV-10001FL2P (Rev 03%01)

DA



N.J. DOMESTIC VIOLENCE CI_V_;L COMPLAINT AND (/}TRO ( JAMENDED TRO PAGE 4 of 5
Docket No.FV-03-000864-1 Defendant’'s Name NO - -, DEBRA
***:*i*******ii***i**i**‘kw*******t*'k******i—**i************x*****i******tt***********

{ } TRO DENIED. Complaint dismissed by Family Part.

{ ) TRO DENIED by Municipal Courkt, forwarded to Family Part for administrative
diasmissal, and plaintiff advised of right to file new Complaint in Superior Court,

Family Divigion.

{ TRO GRANTED: The Court has established jurisdiction over the subject matter
and parties pursuant to N.J.S.A, 2C:25-17 et seqg., and has found sufficient grounds
and exigent circumstances that an immediate danger of domestic viclence exists

and that an emergency restraining Order is necessary pursuant to R.5:7A{b) and
N,J.8.A.2C:25-28 to prevent the occurrence or recurrence of domestic violence and
to search for and seize firearms and other weapons as indicated in this Order.

ALY, LAW ENFORCEMENT OFFICERS WILL SERVE AND FULLY ENFORCE THIS ORDER.
This ex parte Domestic Vicolence Complaint and Temporary Restrajining Order meets the
criteria of the federal Violence Against Women Act for enforcement outside of the
State of New Jersey upon verification of service of defendant. 18U.8.C.A 2265 & 2266.

* THIS ORDER SHALL REMAIN IN EFFECT UNTIL FURTHER ACTION OF THE COURT AND

- .
d4412241f7é;V}’\_
Honorable Court/ébunty

LR 2 X S S E T E R S A A S S E R XS S R E RS RS RS SR RS E R AR RS R RS AR A SR R R EE X XTI R R R ET R TR

NOTICE TO APPEAR TO PLAINTIFF AND DEFENDANT
(L¥/g;;ﬁ the plai

on (date)
Division,

at (time 4 F¥fat the Superior Court, Chancery
, Burlington County, located at {address)

iff and def t aie ordered to appear for a final hearing

Part

L 7

HOTE: You must bring financial information including pay stubs, insurance
information, bills & mortgage receipts with you to court.

2. { ) The final hearing in this matter shall not be scheduled until:

3. { ) Interpreter needed. Language:

' Upon satisfaction.of the above-noted conditions notify the Court
immediately 'so that a final hearing date may be set, )

IMPORTANT: The parties cafmnot themselves change the terms of this Order on their own,
This Order may only be changed or dismissed by the Superior Court. The named
defendant cannot have any contact with the plaintiff without permission of the Court.

. NQTICE TO DEFENDANT:
A violation of any of the provisions listed in this Order or failure ko comply
with the directive to surrender all weapons, firearm permits, applications or
identification cards may constitute criminal contempt pursuant to N.J.S5.A. 2C:29-3(b}
and may also constitute violations of other state and federal laws which may result
in your arrest and/or criminal prosecution. This may result in a jail sentence,

You have the right to immediately file an appeal of this temporary Order before the
Superior Court, Chancery Division, Family Part, as indicated above, and a hearing
may be scheduled. :



N.J. DOMESTIC VIOLENCE CIVIL COMPLAINT AND (¥ TRO { ) AMENDFD TRO PAGE 5 of 5
Docket No.¥FvV-03-000864-1 Defendant’'s Name NO ° , DEBRA

R

RETURN OF SERVICE

i}{%lalntlff was given a copy of this Complalnt/TRO by:

LN /i 03%7»07 / %/ %,5&0 /)Z/

# PRINT NAME & DATE SIGNATUREWDEPT

O(SI hereby certify that I sérved the within Complaint/TRO by delivering a copy to

defendant personally:
(&C(j%/ef/ RIS JOHTN Qﬁ{?

PRINT NAME - ~/  TIME & DATE A STGNATURE /BADGE # /DEPT

(" )I hereby certify that I gerved the within Complaint/TRO by use of:
substituted service as follows:

PRINT NAME .TIME & DATE - SIGNATURE/BADGE #/DEPT

{ )Defendant could not be served. Explain: .

PRINT NAME TIME & DATE SIGNATURE/BADGE #/DEPT

DEFENDANT MUST SIGN THIS STATEMENT: I hereby acknowledge the receipt of the-
restraining Order. I understand that pursuant to this Court Order, I am not to have
. any contact with the named plaintiff even if the plaintiff agrees to the contact or
1nv1tes me into the prem17if and that- I .may be arrested and prosecuted if T violate

i\
)L JSER N

'STENATURE OF DEFENDANT

*THE COURTHOUSE IS ACCESSIBLE TO THOSE WITH DISABILITIES.
PLEASE NOTIFY THE COURT IF YOU REQUIRE ASSISTANCE.



PR ' ATE OF NEW JERS
% ' PREVENTION OF DOMESTIC VIOLENCE ACT

BURLINGTON COUNTY , Superior Court, Chancery Division, Family Part
D4 FINAL RESTRAINING ORDER (FRO) "] AMENDED FINAL RESTRA!NING ORDER
DOCKET NUMBER  FV- 03-000864-12 '

INTHE MATTER OF: : ‘ PLAINTIEF'S

PLAINTIFE _MORETZ , KENNETHC _ : DATE OF BIRTH 03031970

DEFENDANT . DEFENDANT'S  |DEFENDANTS HT'* | DEFENDANTS

NOVAK , DEBRA SEXI RACE  |DATE OF BIRTH 08103/1969 SSNE t-".5262

P _ CAUCASIAN _ : W 1B
.. DEFENDANT'S 10 WYNDHAM - . [SCARS; FACIAL HAIR, ETC. DEFENDANT'S HOME TELEPHONE NO.
Y HOME ADDRESS - : ] o |(eseyrer-gnar

_ VOORHEES,, M) 08043 - : : i

DEFENDANT'S , ' _ : '

WORK ADDRESS . HAIR COLOR: BLONDE . | DEFENDANT'S WORK TELEPHONE NO. -

. B R { } - .
EYE COLOR: BLUE

The Court having considered plaintiff’s Complamt dated 12/07/2011 seeking an ORDER under the Prevention of Domestic Violence Act, having
established jurisdiction over the subject matter and the parties pursuant to N.J.S.A. 2C:25-17 et seq., and having found good cause to helieve that
plaintiff's fife, health ofuell-being hgve been a ?  endangered by defendani’s aci(s) of violence:

it is on thi ay of RDERED that: .

SOYGHT  GRANTED j ) ’ PART | RELIEF
DEFENDART: ]
. You are prohibited against fulure acts of domestic violence. 7

2204 [ Youare bared from the following locationfs):
[X] RESIDENCE(S) OF PLAINTIEF X} PLACE(S)OF EMPLOYMENT OF PLAINT!FF
(] Other_30.FAYBROQKE DR, MARLTON NJ; ALL SEASONS TREE AND
LANDSCAPE MT LAUREL NJ

ainfiff
Cthers (List names & relalionship to plainiffy,

I ﬁ/ You are pthgted from ;i_aving any (oral, written, personal, electronic or other} form of contact of communication with:

4.84 [ Youare prohibited from making or cauéing anyone else {o make harassing communications fo:

B} Plaintiff
] Cthers {Same as above or fistnames & relationship to plaintiff);

5 4  Youare prohibited from slalkmg, followmg, or threatemng to harm, to stalk or to foltowr:
<) Piaintiff
[JOthers {Same as above or list names & retationship to plaintitf):

6.1 [0  Youmustpay[] plaintiff [ ] dependent {s) emergenl monetary relief {describe amount and method):

7.1 [ Other apprepnate relief.
. Defendant (including substance abuse, mental health or other evalualions and subsequent treaiment):

8% Rj Psychiatric evaliration: W/j g W

0[] [ Intake moniloring of conditions and restraints{specify}

A violation of any section of this Order by defendant can resultin arrest and incarceration, Only a Court can change this Order.

Da (o



13. [ [:! Other appropriate refief:

o % ' Page 2 of 4

. PREVENTION-OF DOMESTIC VIOLENCE ACT

fZ‘FlNAL ﬁESTRAiNING QRDER {FRO) - T ] AMENDED FINAL RESTRAINING ORDER FV-03-000864-12 _
PART | RELIEF continued -

SOUGHT ' GRANTED :
] * DEFENDANT:

0. | PROHIBITION AGAINST POSSESSION OF WEAPONS: You are ;irohibiled from possessing any and all firearms or other

weapons and must immediately, surrender these firearms, weapons, permits to carry, applications fo purchase firearms and
firearms purchaser D card to the officer serving this court Order: Failure to do so can result in your arrest and incarceration.
Other Weapon(s) {describe)_ANY AND ALL NOT TO POSSESS;NONE KNOWN OF BY PLA .

PLAINTIFE: ' ' -
1. ,@/ You are granted exclusive possession of {residence or alternate housing, list address only if specifically known to defendant).
i 30 FAYBROOKE DR, MARLTON NJ )

i2. O O You are granted temporary cuslody of {specify name(s)).

Plaintiff {desciibe)

Child(ren) {describe}

LAW ENFORCEMENT OFFICER ‘
You are to accompany to scene, residence, shared place of business, other {indicate address, ime, duration & purpose):

[ [ . Plaintff

£

Yoo St L T LT T S JIT P FIFlA ] DI~ 72
_ 20T Fafin et A Ny T gl LA, 72 70 0 Fll ,— PLT
0l UpD A e i (Gecen i)

WARRANT TO SEARCH FOR AND TO SEIZE WEAPONS FOR SAFEKEEPING:

- D To any law enforcement ofﬁcerAhaving jurisdiction - this Ordershall serve as a warrant to search for and seize any issued
permit to carry a firearm, application lo purchase a firearm and firearms purchaser identification card issued to the defendant and
the following firearm(s)or weapon(s) :

1. You are hereby commanded to search the premises for the above described weapons and/or permils to carry a firearm,
application to purchase 4 firearm and firearms purchaser 1D card and to serve a copy of this Order upon the person at fhe
premises of location desciibed as:

2. You are hereby ordered in the event you seize any of the above described weapons, o give a receipt for the property so seized
to the person from whom they were taken or in whose possession they were found, or in the absence of such person to have a
copy of this Crder together vilh such receipt in or upon the said struclure from which the property was taken.

3. You are authorized to execule this Order immedialely or as soon thereafler as is praclicable,
[J ANYTIME [} OTHER;

4. You are further ordered, after the execution of this Order, to promplly provide the Court with a wrilten inventory of the properly
seized per this Order. .

A violation of any section of this Order by defendant can resuit in arrest and incarceration. Only a Court-can change this Order.
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N : -PRE\_!ENTION OF DOMESTIC VIOLENCE ACT

FINAERESTRAINING ORDER (FRO) . [T AMENDED FINAL RESTRAINING ORDER Fv-03-000864-12
SOUGHT GRANTED . PART || RELIEF
DEFENDANT:

You acknowledge parentage of.
You must submit to genefic testing:
No pareniing time {visilation} unil further order; .

0 OROO
0 000D

Parenting time (visitalion) pursuant to (prior FV, FM, or FD Order)# _ I8 suspended a
* hearing is scheduled for: ) s
5. Parenling time {visilalion} is ordered as fol[ows (specufy dmp-oﬁ and plck up {imes and Ioca!]ons, pamupatmn of or supemsmn by
desugnated third party):

Risk assessment ordered {specify by whom): '
— Return Dale

" You must provide compensaiuon as follows: {Appropriale nohces have been altached as part of this Order):
Emergent support - plalntiff: !
Emergent support - dependent(s)
Interim support - plaintiff:
Interim suppoit - dependent(s):
Ongoing plaintiff support;
Paid via income withholding through the; : Probalion Div.
-Other: -
Ongoing child support,; -
Paid via income withholding mrough the; Probation Div.
Other: -
Medical coverage for plaintiff.
Medical coverage for dependent(s):
Compensalory damages to plainiiff:
Punitive damages {describe},
You must pay compensation to {specify third party andior VCCA, and describe);

s

_L_L...A.(_Dm

N000000 0o O

You must participate in a batlerers infervention program (specify):

You must make: [ ] rent {_| mortgage paymenls {specify amouni(s) due date{s} and payment manner);

0O 0O Oooooono 0o ooonno o

a8 g

Defendant is granled temporary possession of the following personal pﬁ:perty {describe):

{7 Youmus! pay a civil penalty of $___ ($50.00 to $500.00) per N.J.S.A 2C:25-29 {DVVF} lo:
vithin __days. You will be charged a $2.00 fransaction fee for each payment or partial payment thal you make.
Waived due to extreme financial hardship because: )

SOUGHT GRANYED
PLAINTIFF:
6] O Plaintiif is granted temporary possession of the following personal property {describe)

A violation of any section of this Order by defendant may result in arrest and incarceration. Only a Court can change this Order.
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s PREVENTION OF DOMESTIC VIOLENCE ACT

*

B4 FINAL RESTRAINING oRDER({FRO} [ AMENDED FINAL RESTRAINING ORDER FV-03-000864-12

COMMENTS: FD03-485-09 ADDRESSES CUSTODY, VISITATION, CHILD SUPP. - :
- PLAINTIFF PRIMARY RESIDENTIAL PARENT OF CHILD AS PER FD-03-485-09

This Order is to become effective jmmediately and shall remain In effegtunﬁl further Order.of the Superior Court, Chancery Diviston, Family Parl. -

o)

ALL LAW ENFORCEM FICERS WILL SERVE AND FULLY ENFORCE THIS ORDER.

, THE PLAINTIFF SHALL N RRESTED FO OLAJ? N OF THIS RES%ER.' :
ya/wa/tf (% ey e w0
DATE 7 CIVOHABLE % e A 7

THIS FINAL RESTRAINING ORDER WAS ISSUED AFTER DEFENDANT WAS PROVIDED WITH NOTICE AND THE OPPORTUNITY TO BE
"HEARD AND SHOULD BE GIVEN FULL FAITH AND CREDIT PURSUANT TO THE VIOLENGE AGAINST WOMEN ACT OF 1991, SEC. 40224, CODIFIED

AT 18 U.S.C.A. 52265(a) AND 52268.

|F ORDERED, SUFFICIENT GROUNDS HAVE BEEN FOUND BY THIS COURT FOR THE SEARCH AND SEIZURE GF FIREARMS AND OTHER
" WEAPONS AS INDICATED IN THIS COURT ORDER, ’ ) -
. NOTICE TO PLAINTIFF AND DEFENDANT
[MPORTANT;: The parties cannot themselves change the ferms of this Order on their own. This Order may only be changed or dismissed by
the Eamily Court. The named defendant cannot have any contact with the plaintiff without permission of the court. {fyou wish to change
the terms of this Order andfor you resume Jiving logether, you must appear before this court for a rehearing. o

permits, application or identification cards may constitute criminal contempt pursuant to N.JS.A. 2C: 29-9(b), and may also constitute

A violation of any of the provisions tisted in this Order or afailure to comply with the directive to surrender all weapons, firearm
violations of other state and federal taws which can result in your arrest andfor criminal prosecution. This may result in a jail senténce.

NOTICETO DEFENDANT
_RETURN OF SERVICE : L 7 o
enacoy 7725 Rl N
Mff was given a copy of i Order by /@I/— / Z?an\* / y‘/ 4 2| X QD /
) Print Name Time and Date Signalure/Badge NoJD\ep\J

\@ hereby certify that | served the valhin Order by delivering a copy to the defendant personally: 25773
Rogar) pMprcre I3 JAZYY (P /,%Z&a?ﬂ gﬁﬁg s —— {494
Pint Name Time and Date fature/Badge No./Dept. :

[t hereby cextify that | served the withins Order by use of substifuted service as follows:

Print Name Time and Date Signature/Badge No.Dept.
[ Defendant coutd not be served {explain);

TN
Print Name Time and Dale/ \ _ Signalure/Badge No./Dept

eceipt of the Restraining Order. 1un tand that pursuant to this court Order, 1 am not 1o have any contact with the named
o coatact o invites me onto the prempises and that | !, be artested and prosecuted 1 | viotate this Order. | understand that
lic violence malter has been entered shall submit to fingerpiinting
AT | MUST SUBMIT TO FINGERPRINTING AND OTHER

TIME  DATE; LB fr /;3/‘;%?/}/

SiGNA@E:—:Bj
The courthouse is accessible to those with disabilities. Please nolify the court if you will require assistance.
DISTRIBUTION:FAMILY PART, PLAINTIFF,  DEFENDANT, SHERIFF, OTHER " {AOC 7101)

™9
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Defendant,

This Matter being presented to the Court, Plaintiff represemed 6y - 5«\( (c uOtf km"?&
Esq and Defendant represented by P} @\]ﬁvﬁ Nqsg\; , Esq., and the court having -
teviewed all pleadings filed, considered the arguments of counsel and set forth its findings of fact
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New Jersey Judiciary
Superior Court - Appellate Division

NOTICE OF APPEAL
Type or clearty print afl information. Atiach additional shebts i necessary. ATTORNEY I LAW FIRM / PRO SE LITIGANT {2}
TITLE IN FULL {AS CAPTIONED BELOW): {1) ST NAME _
Kenneth Moretz v. Debra Novak Ronald G. Licberman, Esquire, Adinolfi & Lieberman, P.A.
: STREETADDRESS o S
4 Kings Highway East
eIty ' STATE {ZIP - ~ | PHONE NUMBER
Haddonfield NI~ 108033 . | 856-428-8334
EMAIL ADDRESS N
rlieberman@sjfamilylawyers.com
OMN APPEAL FROM - - S—
- TRIAL COURT Jupae (3) TRIAL COURT OR STATE AGENCY (4) TRIAL GOURT ORAGENGCY NUMBER (5)
Marie White Bell, 15.C. Superior Court Family Part Burlington County | pv.03-864-12
Notice is hereby given that (6) Debra Novak _ appeals to the Appellate
(7)f Division froma [OJudgment or M Order entered on December 22, 2011 inthe LJCivil
{1 Criminal or M Family Part of the Superior Court or from a [ Staté Agency decision entered on _
— : o, FILED
o . ' £M1§e%{ ; o
(8)) !f not appealing the entire judgment, order or agency det !@Q’\bpecnfy what parts or paragraphs are
being appealed: - FE -
802 2

(9)] Have all issues, as fo all patties in this action, before the trial court or agency been disposed of? (In
consolidated actions, all issues as to all partiés in all actions must have been disposed of.) M Yes [1No

. If not, has the order been properly certified as final pursuant to R, 4:42-2? T[] Yes O No

For criminal, quasi-criminal and juvenile actions only:

(10A) Give a concise statement of the offense and the judgment including date entered and any sentence
or disposition imposed:

(108) This appeal is froma [Jconviction [Jpost judgment motion [1post-conviction relief.
' if post-conviction relief, is it the [J1st (] 2nd J other

sty
{160) Is defendant incarcerated? [1 Yes O No

Was bail granted or the sentence or disposition stayed? [J Yes [1 No

{10D) If in custody, name the place of confinement:

=r

Defendant was represented below by:
U Public Defender [self Oprivate counsel

Revised etfective SOLZE Page §c42



Plaintiff- from immediate danger or further acts of domestic
violence, the trial court made no specific findings considering

the factors set forth in N.J.S.A. 2C:25-29(a) (1) to (a} (6)

contrary to case authority. Cesare, supra, 154 N.J. at 400.

Given the suspect timing of Plaintiff’s domestic violence
filing and lack of analysis of the statute by the trial court,
this Court should take issue with the triél courp’s issuance of
the final restraining order.

In addition to the lack of domestic violence by Defendant
against Plaintiff, none of the other statutory factors (had they
been aﬂalyzed by the trial court below) would have weighed in
favor of the entry of a final restraining order. Nothing other
than the predicate act arose; there was no indication of the
need for immediate protection; the financial issues would have
come to light under the October 25, 2011, Order (Dal0-11):; and-
no other protection order was entered in another jurisdiction.

In Silver, this Court vacated a final restraining order,
reinstated the temporary restraining order, and remanded the
matter to the trial court for a determination of the second
prong even though, in the context of an assault and criminal
trespass by a defendant with a history of “volatility and rage,”
“this second determination whether a domestic violence

restraining order should be issued is most perfunctory and self-

22



evident.” Silver, supra, 387 N.J. Super. at 128.

Here, the trial court found harassment to be the. predicate
act withopt a finding of purpose to harass by Defendant and made

no statutory review of the six factors under N.J.S.A. 2C:25-

26(a) (1) to (a) (6).

IV. THE FINAL RESTRAINING ORDER SHQULD BE REVERSED AND
REMANDED TO THE TRIAL COURT BECAUSE DEFENDANT WAS
CLEARLY UNABLE TO BE EFFECTIVE IN THE HEARING AND
SUPPLY EVIDENCE THAT WOULD LIKELY HAVE CHANGED THE
OUTCOME OF THE PROCEEDINGS

This case brings into sharp focus the need for this Court

to pick up where this Court left off in Crespo v. Crespo, 408

N.J. Super. 25, 45 (App. Div. 2009), gggié 201 N.J. 207 (2010,
and find that “the imposition of a restraining order of the
scope authorized by the Act constitutes a matter of sufficient
magnitude to warrant the appointﬁent of counsel...” Domestic
violence matters are too serious and too important for
defendants not to be represented. This need for counsel is
especially true where as iﬁ'the present. case an indigent
defendant, unskilled in the law, was pitted against the
knowledge and resources of counsel for the adverse party.

This Court should also adopt clear and unequivocal
guidelines for trial courts to follow when confronted with a

defendant who seeks to proceed pro se and to waive his or. her

23



right to have an attorney. Such guidelines must ensure that the
integrity of fhe proceeding is upheld and that such a waiver of
counsel is made knowingly and intelligently.

Unfortunately, there presently exists no formal or even
informal guidelines for such inquiry to be in a domestic
violence matter so the guidelines in place for criminal
proceedings should be adopted. As a result, there is only
piecemeal, judge-by-judge approaches. A standardized, formalized
process is needed to protect the integrity of the proceedings

v

and the litigants.

A. This Court Should Recognize A Right To Counsel Forx
Defendants In Domestic Violence Proceedingg

This Court is well aware thét the issuance of a final
restraining order “has serious consequences to the pefsonél and
professional lives of those ﬁho are found guilty of what the
legislature has characterized as a ‘serious crime against

society.’” Peterson v. Peterson, 374 N.J. Super. 116, 124 (App.

Div. 2005). With the enactment of the Act, the Legislature
intended “to assure the victims of domestic violence the maximum
protection from abuse the law can provide.” N.J.S.A, 2C:25-18.
In the Act, the Legislature also declared that:
domestic violence is a serious crime against
society; that there are thousands of persons in this

State who are regularly beaten, tortured and in some
cases even killed by their spouses or cohabitants;

24



that a significant number of women who are assaulted
are pregnant; that victims of domestic violence come
from all social and economic backgrounds and ethnic
groups; that there is a positive correlation between
spousal abuse and child abuse; and that children,
even when they are not themselves physically _
assaulted, suffer deep and lasting emotional effects’
from exposure to domestic violence. Ibid.

In the present case, Plaintiff asserted that Defendant

committed harassment {Da 1), As was held in J.D. v. M.D.F., 207

N.J. 458, 475 (2011), “harassment was not only the most
frequently reported of all predicate offenses [in 2009], but it
exceeded its incidence as compared to all prior reporting
years.” The Supreme Court went on to note the unique challenges

that harassment posed:

At the same time, however, harassment is the predicate
offense that presents the greatest challenges to our
courts as they strive to apply the underlying criminal
statute that defines the offense to the realm of
domestic discord. Drawing the line between acts that
constitute harassment for purposes of issuing a
domestic violence restraining order and those that
fell instead into the category of “ordinary domestic
contretemps”.presents our courts with a weighty
responsibility and confounds our ability to fix clear
rules of application. Ibid. (internal citations
omitted.)

The right to counsel in child support enforcement hearing

was held to exist in Pasqua v. Council, 186 N.J. 127 (2006).

Such hearings have some striking similarities to the risks that
- a defendant in domestic violence matter runs if a final

restraining order is issued. The Supreme Court held a judge’s
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ability to make a detailed inquiry and to remedy any
shortcomings through judicial education was inadequate to act as
a “constitutional safeguard for an indigent litigant facing
incarceration in é judicial proceeding.” Id. at 139.

As the Supfémé Court noted, “there is no such thing as an

act of domestic viclence that is not serious.” Brennan v. Orban,

145 N.J. 282, 298 (1996). Committing one of the predicate acts:
can expose a defendant to criminal prosecution. N.J.S.A. 2C:25-
27. The restraints are backed up the threat of contempt
proceedings, N.J.S5.A. 2C:25-30, and by criminal sanctions,
N.J.S.A. 2C:25-31 and N.J.S.A. 2C:29-9(b). Thus, a defendaﬁt in
a domestic violence matter runs real, not ephemeral, risks of

incarceration should a final restraining order be issued.

In Pasqua, supra, the Supreme Court rejected the view child
support enforcement hearings were rudimentary and instead held
“an indigent litigant expoéed to imprisonment” has a federal and
state constitutional right to counsel.” 186 N.J. at 140. Even
though child support énforcement hearings may be routine for an
attorney, “gathering documentary evidence, presenting testimony,
marshalling legal arguments, and articulating a defense are
probably awesome and perhaps insuperable undertakings to the
uninitiated layperson.” Id. at 145.

Here, a domestic violence trial no doubt involves
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“gathering documentary evidence, presenting testimony,
marshalling legal arguments, and articulating a defensem;” As
with child support enforcement hearings, a pro se defendant in a
domestic violence matﬁer, facing “the maximum protection from
abuse the law can provide,” N;J.S.A. 2C:25-18, being untrained
in the law, anxious, and inarticulate;-certainly “needs the
guiding hand of counsel to help prove” his or her defense.
Pasqua, 186 N.J. at 145.

The argument that a trial court will ensure that the
process is fair to a pro se defendant is not an adequate remedy.
“However well intentioned and scrupulously fair a judge may be,
when a litigant is threatened with thé loss of his liberty,
process is what matters.” Id. at 145-146. |

It makes 1ittle sense to require a defendént to litigate
the underlying domestic viclence matter without qounsel only to
then face violations that.involve incarceration. “A person of
impoverished means caught within the tangle of our criminal or
civil justice system and éubject to a jail sentence is best
protected by an adversarial hearing with the assistance of a
trained and experienced lawyer.” Id. at 146.

It was clear from Pasqgua, supra, that indigent defendants

not facing incarceration were also entitled to the right to

counsel under our State’s due process guarantee. Id. at 147. The
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loss of driving priviieges and tier classifications of sex
offenders, eacﬁ not examples'of a defendant facing
incarceration, ﬁeré matters having “consquence of magnitude”
warranting the appointment of counsel. Id. at 148. The Supréme
Court hés “acknowledged ‘[tlhe importance of counsel in an |
accusatorial system, underscoring that in a case with’ any
complexities [,] the untrained defendant is in no position to
defend himself.” Ibid. (Internal citations omitted.)

Here, Defendant was involved in an accusatorial system, was
untrained in the law, and could not mount a defense, during a
domestic violeﬁce hearing address a domestic violence complaint
that our Legislature and courts have considered a problem of

serious society concern.

As with Pasqua, supra, Defendant is aware here that a
funding source for counsel may be needed. But, as was also held
in Pasqua, “[w]e trust that the Legislature will address the

current issue as well.” Id. at 154.

B. But For Defendant’s Inability To Participate In The
Hearing, The Final Restraining Order Likely Would
Not Have Been Entered

It was clear from a review of the transcript of the
December 22, 2011, hearing that Defendant was unable to
participate meaningfully or to defend herself. Plaintiff’s

counsel asked inappropriate questions of both Plaintiff and
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Defendanf, all without intervention by the trial court.
Defendant-was not even given the opportunity toAcrqss—exam
Plaintiff in her case in chief. That failure was arfatal flaw in
this matterf

In the present cése, there was no mentiqn made by Plaintiff
in his Civil Complaint and Temporary.Restraining Order (Dal) of
prior acts of domestic violence by Defendant. Plaintiff was
nonetheless permitted to testify about prior acts, thereby
denying Defendant due process by permitting proffers of evidence
of alleged prior‘incid;nts of domestic viclence not identified
in his complaint.

Further, the trial court denied Defendant thelrightAto
cross-exam Plaintiff after he testified regarding her
allegations in her dpmeétic violence matter.-

This Court has held that denying défendant the opportunity
to cross—examine witnesses violates due process. Peterson,

supra, 374 N.J. Super. at 124-26. As the Supreme Court held in

Jd.D., supra, 207 N.J. at 481 regarding pro se litigants and

cross examination opportunities:

Many litigants who come before our courts in domestic
viclence proceedings are unrepresented by counsel;
many are unfamiliar with the courts and with their
rights. Sifting through their testimony requires a
high degree of patience and care. The pressures of
heavy calendars and volatile proceedings may impede
the court’s willingness to afford much leeway to a
party whose testimony may seem disjointed or )
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irrelevant. But the rights of the parties to a full
and fair hearing are paramount.

Denying Defendant the opportunity to cross-exam Plaintiff
was a mistaken exercise of discretion .by the trial court that
deprived Defendant of due process. The right to due process is

implicit in Article I, Paragraph 1 of the New Jersey

Constitution. State v. Feaster, 184 N.J. 235, 250 n. 3 (2005);

‘Greenberg v. Kimmelman, 99 N.J. 552, 568 (1985). Sc,
constitutional safeguards are clearly viclated ﬁhen due process
rights are negatively affected.

There was nothiné that precluded the trial court from
recognizing the miscarriége of justiée that was occurring while
Defendant was pro se, stopping the proceedings, keeping the
temporary restraining orders in place, and adjourning the
hea;ing to allow Defendant to obtain counsel.

The 10-day provision for a final hearing under N.J.S.A.
2C:25-29(a) “does not preclude a continuance where fundamental
fairness dictates allowing a deféndant additional time.” H.E.S.
v. J.C.S8., 175 N.J. 309, 323 (2003). Plaintiff would have
suffered no risk because his temporary restraints against
Defendant would have continued pending the continuance.

The trial court’s questions of Defendant about counsel did
not lend themselves to revealing whether Defendant knowingly and

intelligently waived her right to counsel. The trial court did
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not ask enough or even the right questions to ensure that
Defendanf’s “waiver” of counsel was made knowingly and
intelligently. This Court shoﬁld remedy that systematic flaw.
This Court has held that a defendant’s right of self-
representation is not absolute and the State has an equal‘
“interest in enéuring-the‘integrity'of judicial proceedings and

trial verdicts. State v. McNeil, 405 N.J. Super. 39, 51 (App.

Div. 2009). A waiver of counsel must be made “knowingly and

intelligently.” State v. Crisafi, 128 N.J. 499, 509 (1992).

A trial court fulfills its duty to inquire of a defendant’s
decision to waive counsél by informing a defendant of the
charges to be tried, the statutory defenses to the charges, and
the potential sentencing exposure. Id. at 511. The trial court
should also inform a deféndant of thg risks he faces of
proceeding pro se and the problems he may encounter at trial in
proceeding self-represented. Id. at 511-512. The trial court
should explain to a defendant that he will be held to the same
rules of procedure and evidence as a mémber of the bar. Id. at
512. A court should stress the difficulties that the defendant
would face in not having an attorney and “specifically advise
the defendants that it would be unwise not to accept the

assistance of counsel.” Ibid.

During the inquiry of defendant’s responses to those
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questions, the trial court should “ indulge [in] every

reasonable presumption against waiver.’” State v. Gallagher, 274
N.J. Super. 285, 295 (App. Div. 1994)(iﬁternal citations
omitted). Without a probing examination by the trial court of é
defendant who appeared pro se, this Couft cannot be certain that
the defendant “fully appreéiated the risks oﬁ proceeding without
counsel, and ..decided to proceed pro se with [her] eyes open.”

Crisafi, supra, 128 N.J. at D5H13.

In the present case, the trial court’s guestioning of
Defendant’s seif-represented status fell far short of the

mandates of McNeil or Crisafi (T. 3:11 to 5:11). In fact, the

inquiry was devoid of ‘any mention of the chargeé to be tried,
the stétﬁtory defenses to the charges, the risks Defendant faced
of proceeding proc se, tﬁé probléms'shé may have encountéred at
trial in proceeding self-represented, or tﬁat she would be held
to the same procedural and evidentiary standards as a licensed
attorney. The trial court did not mention or even stress the
difficulties tﬁat the defendant would face in not having an
attorney on her behalf to mount a defense to domestic violence.
The trial court’s decision to allow Plaintiff to testify
about prior acts of domestic violence not listed in his Civil
Complaint and Temporary Restraining Order {(Dal) violated

befendant’s due process rights under J.D., supra. The judicial
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preponderance of the evidence; and (b) finding that Plaintiff
proved the need for protection in the form of a final
restraining ordef by a preponderance of the evidence.

Moreover, the trial court’s conduct of the final hearing

brings into sharp focus the need for this Court to determine

once and for all that a defendant in a-domestic violence heéring
is entitled to counsel paid by the taxpayers of. the State of New
Jerééy and that firm, specific guidelines need to be established
for a tfiai court to follow_before a defendant can be considered
to have made a knowing and intelligent waiver of the right to

counsel at a final hearing on a final restraining order.
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I. THE TRIAL COURT COMMITTED AN ERROR OF LAW BY FAILING
TO PROPERLY CONSIDER THE TWO PRONGS OF SILVER V.
SILVER.

The Prevention of Domestic Vieclence Act, N.J.S.A. 2C:25-17
to -35 [hereinafter referred to as “the Act”], placed the burden
of establisﬁing the propriety.of the issuance of a final
re;training ofder upon the party'applying for it. The enabling
statutory legislation is found‘at N.J.S.A. 2C:25—29(é) and sets
forth six different factors at N.J.S5.A. 2C:25-29(a) (1) to {(a) (6)
for a trial court to consider when ruling upon the entry of a
final restraining order.

The task of the trial-court, therefo;e, is two—pronged and
as fellows: “first, the court must determine whether fhe
plaintiff has proven, by a preponderance of the credible
evidence, that one or more of the predicate acts set forth in
the definitional provisions of the Act has occurred; and second
the trial court is to enter a final restraining order against
the defendant only if the restraining order is necessary to
protect the victim from an immediate danger or to prevent

further abuse.” Silver v. Silver, 387 N.J. Super. 112, 127 (App.

Div. 2006).
Thus, it was Plaintiff’s burden to establish both elements

by a preponderance of the evidence: first, Plaintiff must
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present sufficient credible proof that a “predicate act” as
defined in N.J.S.A. 2C:25-19a has occurred. Once a plaintiff
establishes a predicate act falling within the purview of the
Act, the second, mandatory inguiry is whether a restraining
order is “necessary” based upon an evaluation of the facto;s set
forth in N.J.S.A, 2C:25-29%(a) (1) to (a} (6), “to protect the
viétim from an immediate dange; or to prevent further abuse.”
Id. In the absence of sufficient proof of either element, a.

final restraining order may not issue. Cesare v. Cesare, 154

N.J. 394, 400 (1998).

In the present case, the trial court below did not cite let
alone analyze any of the six specific factors under N.J.S.A.
2C:25-29(a) (1) to (a) (6). Instead, the trial court made a
conclusory statement that Piaintiff needed the entry of a final

restraining order.

II. THE TRIAL COURT’S “PRONG ONE” FINDING THAT DEFENDANT'S
ALLEGED CONDUCT CONSTITUTED AN ACT OF DOMESTIC
VIOLENCE INSTEAD OF DOMESTIC CONTRETEMPS WAS NOT
SUPPORTED BY THE RECORD AND WAS AN ABUSE OF
DISCRETICN. '

In the case before this Court, the allegation of Plaintiff
was that Defendant committed the predicate act of harassment and

assault against him. The trial court found harassment.
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Harassment has been defined as consisting of three
different subsections pursuant to N.J.S.A. 2C:33-4. Of those
three, the only one that would fit the trial court’s .definition
was N.J.S.A. 2C:33-4(b), an offensive touching.

jn order to establish harassmeﬁt, a plaintiff must prove

‘that a defendant acted with a “purpose to harass,” Chernesky v.

Fedorczyk, 346 N.J. Super. 34, 39 {App. Div. 2001), meaning
Defendant had a conscious objective to harass Plaintiff. L.D. v.
W.D., Jr., 327 N.J. Super. 1, 5 (App. Div. 1999). The analysis
of a “purpose to harass” is to be analyzed from the point of

view of the defendant not the victim. See State v. TL..C., 283

N.J. Sﬁper. 441, -450-451 (App. Div. 1995).

The trial court erred in viewing the purpose of Defendant
from the point of view of Plaintiff aé illustrated by its
holding that Defendant went to the home of Plaintiff “knowingA
full well that the exclusive possession of the property was inv
fPlaintiff’s] custody.” (T. 99:12—17).

Moreover, the testimony before the trial court established
that.the dispute between the parties on December 7, 2011
centered upon the parties’ daughter énd the premises where she
was living. The trial court did not hold or even state that
Pefendant acted with a “purpose to harass.” The only question

therefore is whether Defendant’s behavior was a domestic
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‘contretemp between two parties with long-running custodial.
issues and disputes about residential possession.

Plain£iff testified that there was going toAbé‘follow—up
custody mediation between the parties (T. 40:3-17) and
Plaintiff’s attorney admitted that the lack of health insurance
delayed that’mediafion {T. 55:5-14).

| Remarkably, Plaintiff testified that he filed his
restaining order after he learned from a court staffer that
Defendant went to the courthouse to seek mediation with Alayna
“or whatever to get this - to get this Court order [of October
25, 2011] dropped.” (T. 61:12-18) Moreover, Plaintiff testified
that mediation was scheduled for the following month, January,
2012, because the prior mediation session was canceled “because
[he} caﬁe here to file'?apers for é restraining order again.”
(T. 63:9-11) So, his own  testimony' established the pretextual
nature of his filing of a restraining order against Defendant.

The trial testimony from Plaintiff centered on the
custodial consent 6rder he and Defendant previously entered into
granting him primary custody of the parties’ daughter. He
admitted that he was not present when Defendant allegedly
entered his home. Instead, the parties’ daughter was his “star
witness” whose alleged statements were inadmissible hearsay yet

permitted by the trial court. See N.J.R.E. 801, 802. Defendant
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did not know to raise that objection and Plaintiff’s counsel did
not even offer a hearsay exception.
Plaintiff testified that Defendant hit him. Any touching of

Defendant by Plaintiff occurred in the midst of a dispute

‘between the parties regarding Plaintiff’s request to have

parenting time_with her daughter and whether Defendant had a
right to be present on the premises where she lived for iO years
{(T. 40:14-18). Given the opportunity to do so, Plaintiff did not
supply aﬁy pictures of any physical injuries, testify about any
pain or suffering caused by Defendant, or offer any medical
records or testimony of receiving aﬁy medical treatment for any
bruises.

There must be évidence that Defendant had a culpable mens
rea. There must be evidence of something more than contact
between the barties and that evidence is of a purpose to harass.
The trial court made no such finding.

As explained by this Court in Corrente v. Corrente, 281

N.J. Super. 243, 248 {(App. Div. 1995), the Act was designed to

protect real vicﬁims of domestic violence, not situations
involving “aberrant acts” like the one described by Plaintiff.
Thus, in Corrente, “domestic cpntretemps” were found to be
unworthy of the entry of a final restraining order. Id. at 250.

The trial court’s mention of “some violence in the past”
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(T. 100:8) was ﬁnclear, vague, and ambiguous. Plaintiff

testified at length on the hearsay records of police reports

- regarding prior incidents. It was sihilarly unclear from the

trial court’s statement as to whether the trial court made such
a finding of “some violence in the past” based upon Plaintiff’s

testimony or the inadmissible police reports regarding those

prior incidents or even violence by Plaintiff against Defendant.

As this Court held in State v. Wilmouth, 302 N.J. Super.
20, 23 (App. Div. 1997):

The Domestic Violence Act affords critically needed
protections in appropriate situations. It was not
intended to attempt to regulate and adjudicate every
loss of temper, angry word, or quarrel between persons
connected by a familiar relationship. (Internal
citations omitted}. It is essential that all
institutions involved in the administration and
enforcement of the Act do so in a manner that promotes
rather than subverts its policies and purposes.

Decisions of this Court reviewing the requests for the
entry of a final restraining order under the Act illustrate the

importance of the mens rea element. In Peranio v. Peranio, 280

N.J. Super. 47, 54-55 {(App. Div, 1995), this Court réversed the
entry of a final restraining order because the trial court
failed to find that defendant acted with a purpose to harass
plaintiff.

The trial court here failed to find that Plaintiff

presented by a preponderance of the evidence that Defendant
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harbored the requisite mens rea of acting with a purpose to
¢

harass under N.J.S.A. 2C:33-4.
The failure of the proofs in this regard renders the final
restraining order entered by the trial court reversible because.

it was issued on a palpably incorrect basis.

III. THE TRIAL COMMITTED ERRORS OF LAW AND ABUSED ITS
DISCRETION WHEN IT FOUND THAT PLAINTIFF SATISFIED
“"PRONG TWO” OF THE SILVER ANALYSIS.

No evidence_existed from which the trial court could have
determined that Plaintiff needed the protection of a final
restraining order to protect him from immediate danger or
further abuse from Defendant.

~The law is well-established regarding the second prong-of
the inqguiry preceding the entry of a final restraining order: i£
does not suffice that a predicate offense was found by the trial
court to have been committed; in addition to the predicate act,
Plaiﬁtiff must prove the second prong of N.J.S.A. 2C:25-29 ---
the need for protection -—- in order for a final restraining

order to issue.

In Silver, supra, 387 N.J. Super. at 123, this Court

reiterated that “the Legislature did not intend that the
commission of any one of these acts [contained in N.J.S.A.

2C:25-1%a) automatically mandates the issuance of a restraining
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order.” In evaluating that second prong, our courts have been

persuaded by other, non-statutory factors, such as the timing of

the domestic violence charge in the midst of custody or divorce

proceedings. See Corrente,rsupra,.Zél N.J. Super. at 249-50
(noting that the invocation of the domestic violence act may
have caused an unfair advantage for a matrimonial litigant).

In the present case, it was undisputed that the counseling
set forth in the October 25, 2011, Order (Dal(0-11) had not yet
occurred between Defendant and Alayna through no fault of
Defendant (TT 54:6 to 55:18) but before it or the mediation
between the paities could take place, Plaintiff fiiea his
temporary restraining order against Defendant.

Timing of a doméstic violence complaint filing clearly has
some bearing upon whethef a final restraining order is iﬁ fact

necessary to prevent “immediate danger” or “further abuse.”

Silver, supra, 387 N.J. Super. at 128. Courts must be vigilant
when a domestic violence dispute arises in the context of a
breakup or dissplution of a relationship.

Here, the parties had just concluded a relationship of
between 13 years and 20 years depending upon which party’s
testimony was believed. That relationship involved cohabitation
and a child was born of it. When determining whether the

domestic violence restraining order was necessary to protect
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