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i. REPLY PROCEDURATL, HISTORY AND STATEMENT OF FACTS

The Responsive Brief-that Plaintiff filed is replete wiﬁh
omissions of fact.

Defendant’s cross-examination of Plaintiff was not notable
for its Qlength” as Plaintiff'argued(Pb 9} but instead was
notable for what Defendant could and could nof do as her own
advocate. Her first queéiion was immediatély rephrased by the
ﬁrial court sua sponte (T. 35:20-24), and then the trial court
raised its own objection to Defendant{s followup question without
promptiné by Plaintiff’s couﬁsel (T: 37:8-9). Defendan£ was
unable to combort herself with proper questioning.of Plaintiff,
as the trial court repeatedly reminded her. The integrity of the
proceedings on December 22, 2011, was compromised.

The trial court and Plaintiff’s attorney interrupted

Defendant no less than 25-times combined during Defendant’s
attempﬁs at cross-—examining Plaintiffr(T. 35:17 to 47:19). Judge
Bell did not let Defendant finish her attempts at cross- |
examination of Plaintiff and cut her off without Defendant

turning Plaintiff back to his attorney as her witness

(T. 47:18-21).



II. REPLY LEGAL ARGUMENT

NOTHING CITED BY PLAINTIFF IN HIS BRIEF NOR SET FORTH IN THE
- RECORD BELOW COULD LEAD THIS COURT TO CONCLUDE THAT THE
DECEMBER 22, 2011, DOMESTIC VIOLENCE HEARING COMPORTED WITH
BASIC FAIRNESS AND DUE PROCESS. '

i

Given the opportunity to do so, Plaintiff could not specify
Wﬁgt made the hearing on DéCember 22, 2011, fair to Defendant (Pb
22), other than the fact that fhe outcome was in his favor. |

Plaintiff’s brief Qas dévoid of any exaﬁples éf Defendant’s
behavior during the hearing that would have revealed her
intelligent waiver of counsel orrthat Judge Bell protected the
integrity of the proceedings on December 22, 2011. Instead,
Plaintiff mischaracterized case law and in some instances
supplied facts fhat help advance Defendant’s appeal.

Contrary to Plaintiff’s assertions, this Court in Crespo v.
Crespo, 408 N.J. Super. 25 (App. Div. 2009), did not reject a
theory of assigned counsel to litigants in domestic violence
matters (Pb 22-23). Instead, this Court in Crespo did not reach
that issue. Id. at 45.

It canncot be rationally believed that this-Court in Crespo
meant to limit the assignment of counsel to litigants in domestic
violence mattérs to oﬁly those situations when a litigant
mentions a desire for the appointment of counsel. The trial coﬁrt

should make the offer of counsel for a defendant, similar to what



occﬁrs in Criminai matters. There currently exists no requirement
of a judge to ask a litigant if he or she wants an attorney to be
appointed in contrast to Plaintiff’s afgument because there is no
current right to counsel, so how then could a Iifigant be
precluded from having one appbinted for not answering a question
that no judge is currently Compelléd to ask in the first blace?
Plaiptiff’s logic is circular.

Tt cannot be‘successfully argued by Plaintiff thét-Deféhdant,
is out of luck for not answering a question about having an
attorney appointed or pfoﬁided to her on December 22, 2011, when
Judge Bell'neve; made that inquiry of Defendant. -

On the issue of counsel being appointed to defendants in
domestic violence.matters,rPlaintiff’s brief runé counter to
reality. Plaintiff argues to this Court that “incarceration
resulting from a domestic viélence proceeding is different from
incarceration resulting from a child support enforcement matter.”
(Pb 24) But, incarceration is incarceratiﬁn‘regardless of why it
occurred, and both scenarios cited by élaintiff igad_to the same
result - - a loss of freedom by the defendant.

Plaintiff goes on to argue that ardefendant facing
incarceration for failure to pay child support woﬁld not have
acted willfully through “job loss or illness.” (Pb 24) But, fhose
examples from Plaintiff were instances of invgluntary actions

which by their very nature would not lead to a defendant’s



iﬁcarceration.‘lt is a willful failure to pay child support that
leads to a defendant’s incarceration, just as a willful act leads
to a aoﬁestic vioience conviction that leads to a loss of ce&tain
rights and privileges;

Those lost rights and privileges include exclusion from a
residence for whiéh tﬁe litigant has an ownership interest,
suspeﬁsion of parenting time, moﬁetary cOmpenéation to the
victim, mandatory counseling, loss of the right to possess a
firearm, reétxaiﬁing the defendant from contacting the victim,
mandatory fingerprinting, and registrationAas a doﬁestic violence

abuser. See N.J.S.A. 2C:25-17 to -33.

Plaintiff makes the baffling argument that because “much of
the evidence in a domestic violence proceeding is largely
testimonial...the risk of error and wrongful incarceration is not
as great.” (FPb 24-25) It is axiomatic that “the risk of error and
wrongful incarceratiqn” is actualiy greater in domestic violence
matters than “the risk of error and wrongful incarceration” woulq
be in child support enfércgment proceedings because of the nature
of the evidence adduced in domestic violence trials.

As this Court knows, the evidence supplied in domestic

violence matters is mainly testimonial (See Cesare v. Cesare, 154

N.J. 394, 412 (1998} holding that the evidence in domestic
violence matters “is largely testimonial and involves questions

of credibility”) while in child support enforcement proceedings



either or both litigaﬁté supply the trial céurf with documenﬁary
evidence including tax_refurns with attéchments such as W-2s or
Form 1099s, Case Information Stafements or Summary Financial
Disclosures, paystubs, and bank and other financial account
statements, |

Plaintiff presents a factually inaccurate argument in his
brief. He stated that Defendant competently represented hefself
because an objection sﬁe-raised resulted in police reports not
being entered into evideﬁce. (Pb 25) But, the regorq-below
reveals that Defendant parroted Judge Bell about an evidentiary
objection and instead of Defeﬁdant’S'objectibn being sustained,
Plaintiff’s attorney~s£ated “Ydur Honor, I would ask that we just .
enter them {the police reports] in fof ideritification at this
time without ﬁe moving them into evidence.” (T. 22:21-23)

Plaintiff argues that counsel need not have been appbinted
for Defendant because there was nothing in record to indicate
that she could not afford an attorney. (Pb725) Judge Bell did not
makg an ability-to-pay inquiry of Defendant because theré are no
standardized guidelines regarding a litigant who appears pro se’
in domestic violence matters, unlike the strict guidelines in
place in criminal mattgrs;

But if this Court now mandates standardiéed guidelines for

J:trial judges to ask litigants about the right to counsel and

ability to afford one as Defendant Respectfully seeks, then



issues such as the one Defendant faced - - Plaintiff arguing that
Defendant did not prove financial hardship while Judge Bell did
not make such an inquiry — - can"be avoided altogether.

Instead pf having‘ﬁniformity that bregds-predictability and
thus avoids uncertainty that leads to litigation, each trial
judge isvcurréntly left to his or her own devices with.no
" guidance from this Court as to which questions to aék a seifw. __
répresented litigant about a waiver of coﬁnsel or é right to

counsel. Contrary to Plaintiff’'s argument,'this Court did not set

forth guidelines for questioning in Franklin v. Sloskey, 385 N.J.
éuper. 534,A540—41.(App. Div. 2006) (Pb 25) and nothing in this
Court’s decision in-that case could lead té such a finding.

It bears'repeating tﬁat a waiver of counsel must be made

“knowingly and intelligently.” State v. Crisafi, 128 N.J. 499,

509 (1992). In criminal matters, a trial court fulfills its duty
to ingquire of a defendant’s decision to waive counsel by
informing a defendant of the charges to be tried, the statutory
defenses to the charges, and the potential sentencing exposure.
Id. at 511.

The trial court should also inform a defendant of the risks
he faces of proceeding pro se and the problems he may encounter
at trial in proceeding self-represented. lg; at.511—512. The
trial court should explain to a defendant that he will be held to

the same rules of procedure and evidence as a member of the bar.



Id. at 512. A court should stress the difficulties that thé
defendant would face in not having an attorney and “specifically
advise the defendants that it would be unwise not to accept the
assistance of counsel.”'lgig.'

In the present case, the trial court’s Questioning of
Defendant’s self-represented status fell far short of the
mandates of Crisafi”fT. 3:11 to 5:11}. In faect, the ingquiry that
occurred below was devoid of any mention of the charges to be
fried, the risks Defendant faced of proceeding pro se, the
~problems she may have encoﬁntered at trial in proceeding self-
represented, or tha£ she would be held to the same procedural and
evidentiary standards as a litigant represented by an attorney.r
The trial court did nof mention or eveﬁ stress the difficulties
that Defendant would face in not having an attorney on her behalf
to mount a defense to Piaintiff’s case~-in—-chief.

Plaintiff’s argument that Defendant “speculatei{s]” about the
outcome if she had counsel (Pb 22} is irrelevant and seeks to
bring iﬁto this matter a concept of “ineffective assistance of =
counsel.” In fact, Plaintiff’s argument would make sense 1if
Defendant had an attorney and was claiming that he or she was as
poor an advocate as Defendant was for herself.

1t was clear from a review of the transcript of the December
22, 2011, hearing that Defendant was unable to participate

meaningfully in it or to set forth her defense during it. She did



not raise objections when otherwise warranted; when she did raise
one, the trial court prompted her response without even ruling on
it; and she could not formulate a defense either through her

testimony or cross-examination of Plaintiff.

II. CONCLUSION

This litigation is only as fair as the underlying prdcedura;
séenério in which it takes piace. Defendant should have jbeen:.
questioned thoroughly about counsel, counsel should have been made
available, an&‘nothing she did for herself can lead to a conclusion
that she was.an effective advocate for hersélf. For the reasons sét
forth herein, this Court  should Respectfully reverse the trial
court, ana vacate fhe entry of a Final.Restraining Order in favor

of Plaintiff.
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