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Telephone:  (808) 522-5908
Facsimile:  (808) 522-5909
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nguck@acluhawaii.org

Legal Aid Society of Hawai‘i (“Legal Aid”), Hawai*i Appleseed Center for Law &

Economic Justice (“Hawai‘i Appleseed”), and the American Civil Liberties Union of Hawai‘i
Foundation (“ACLU”), by and through their attorneys, hereby move this Court for leave to
appear as amici curiae and to file a brief in support of Mother/Petitioner-Appellant’s Application
for Writ of Certiorari.

This Motion is made pursuant to Rules 27(a)__z_11_.1d_28(g)/9f,twh{37 Hawai‘i Rules of Appellate

Procedure and is based upon the attached memorandum,

DATED: Honolulu, Hawai‘i, October 8,2013, - e

Respectfully submitted,
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- MEMORANDUM IN SUPPORT OF MOTION FOR LEAVE TO FILE
BRIEF IN SUPPORT OF MOTHER/PETITIONER-APPELLANT'S
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The Legal Aid Society of Hawai'i, the Hawai‘i Applesced Center for Law & Economic
Justice, and the American Civil Liberties Union of Hawai‘i respectfully request that the Court
grant them leave to file an amicus curige brief in support of Mother/Petitioner-Appellant’s
Application for Writ of Certiorari,

The Legal Aid Society of Hawai‘i (“Legal Aid”) is Hawaii’s largest private non profit
law firm servicing Hawaii’s low income population, It is a Statewide organization with offices
on all major Hawaiian Islands. Legal Aid’s mission is to address critical legal needs through
high quality legal advocacy, outreach and education in the pursuit of faimess and justice. Since

2001 it has represented thousands of litigants in child abuse and neglect cases, both as parents’
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counsel and guardian ad litem. The rights at issue in this case strike at the core of Legal Aid’s
mission and, therefore, Legal Aid and its client population have a personal, vested and
organizational interest in the outcome of this case.

The Hawai‘i Appleseed Center for Law and Economic Justice (“Hawai‘i Appleseed”) is a
nonprofit, public interest law firm created to advocate on behalf of low-income individuals and
families in Hawai‘i on civil legal issues of statewide importance. This issues in the case go to
the heart of Hawai‘i Appleseed’s mission because parents accused of ébuse and neglect are
predominately low-income, and have insufficient resources to secure counsel to protect their
precious rights to their children.

The American Civil Liberties Union is a nationwide, nonprofit, nonpartisan organization

‘with nearly 500,000 members dedicated to the principles of liberty and equality embodied in the
Bill of Rights and the nation’s civil rights laws. The American Civil Liberties Union of Hawai‘i
Foundation, the state affiliate of the American Civil Liberties Union, has over 2,000 members in

" the State of Hawai‘i and is similarly dedicated to defending and protecting civil rights and civil

liberties. Due process rights, including the procedural guarantees of notice and an opportunity to
be heard, are among the core rights guaranteed by the Constitu_tion and protected by the ACLU.

The right to counsel goes to the core of the due process clause’s protectio.n of the opportunity to

be heard.

Collectively, the organizations filing this motion have an interest in this case because the
right to parent is fundamental in law and is, to parents themselves, as precious as life itself.
While the organizations filing this motion agree with Mother/Petitioner-Appellant that the right
to counsel was violated for the minor parent at issue in this case, the amici curiae brief would

address an issue referenced only in passing in the Application for Writ of Certiorari: whether all



parents in abuse/neglect proceedings (both minors and adults) have a constitutional right to
appointed counsel under the Hawai‘i Constitution. As the Intermediate Court of Appeals
(“ICA”) has previously stated, “Hawai‘i [] remains one of only a handful of states that does not,
by statute or case law, guarantee indigent parents a right to appointed counsel, at least at the
stage of a child-protective proceeding at which parents are threatened with the prolonged and/or
indefinite deprivation of custody of their children.” Jn re 4" Children, 119 Hawaii 28, 46, 193
P.3d 1228, 1246 (App. 2008).

The proposed amici curiae brief would first describe how the vast majority of states
provide a right to counsel in abuse/neglect proceedings. It would explain how a case-by-case
approach can lead to the use of appointment criteria that are either difficult to apply correctly or
vary from court to court, leading to an untenable situation where a parent’s access to justice
depends on where in the state the parent lives. It would also address how unrepresented parents
cannot effectively present their case’s merits and complexities to a judge so as to demonstrate the
need for appointment of counsel. The amici curiae brief would also explain how the case-by-
case approach creates serious problems for meaningful appellate review when counsel is denied.
Finally, the brief would describe why the analysis should not change if the parent is a minor.

Because the larger question of the right to counsel generally in abuse/neglect proceedings
is one of great significance, the aforementioned organizations respectfully ask that this Court

grant leave to file an amici curiae brief to discuss that issue.



DATED: Honolulu, Hawai‘i, October 8, 2013,
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DANIEL M. GLUCK
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Attorneys for
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American Civil Liberties
Union of Hawai‘i
Foundation

Respectfully submitted,
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Attorneys for
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CERTIFICATE OF SERVICE

I hereby certify that two copies each of the Amended Motion for Leave to File Brief of
Amici Curige Legal Aid Society of Hawai‘i, Hawai‘i Appleseed Center for Law & Economic
Justice, and ACLU of Hawai'i Foundation in Support of Mother/Petitioner-Appellant’s
Application for Writ of Certiorari, Memorandum in Support of Motion, and Certificate of

Service will be served upon the following persons by depositing in the U.S. Mail, postage pre-

paid, on this date:

DAVID M. LOUIE NOLAN CHOCK

Attorney General, State of Hawai‘i Deputy Attorey General
Department of the Attorney General

MARY ANNE MAGNIER Family Law Division

Deputy Aftorney General 77-6399 Nalani Street, Suite 101

Department of the Attorney General Kailua-Kona, HI 96740

Family Law Division

Kapolei Building Attorneys for

1001 Kamokila Blvd. #211 Petitioner/Respondent-Appellee

Kapolei, HI 96707 Department of Human Services



BENJAMIN E. LOWENTHAL

Law Offices of Philip H, Lowenthal

33 North Market Street, Suite 101
Wailuku, HI 96793

Attorney for Mother/Petitioner-Appeliant

GARY HAGERMAN
Attorney at Law
65-1308 Pomaikai Place
Kamuela, HI 96743
Attorney for Father

SUSAN M. KIM

Attorney at Law

P.O. Box 1853

Kealakekua, HI 96750
Guardian Ad Litem for Child

DATED: Honoluhu, Hawai‘i, October 8, 2013.

aniel M. Gluck

Attorney for Amicus Curiae
ACLU of Hawaii Foundation



