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Big Sandy Partnership, 313 Ga.App. at
873(2), 723 S.E.2d 82.4

[14] Here, the parties stipulated that the
Guarantees were unconditional, and the fact
that the Guarantees are absolute and uncon-
ditional is made plain in the Guarantees
themselves.5  As shown, the Guarantees pro-
vide that the Guarantors consent to the bank
releasing, substituting or impairing any col-
lateral under the Note. And the Guarantees
provide that the Guarantors’ liability is unaf-
fected by any action by the bank that could
make the Note unenforceable against the
Borrowers.  Because the Guarantees contain
absolute promises to pay, the bank had no
duty to mitigate.  Accordingly, the defense of
failure to mitigate damages was not a bar to
a directed verdict in favor of the bank.

For the above reasons, the trial court
erred by failing to grant a directed verdict in
favor of Ameris Bank against the Defendant
Borrowers and Guarantors.  The judgment is
therefore reversed in part and the case re-
manded for entry of judgment in favor of
Ameris Bank on all claims;  the judgment is
affirmed with regard to Hunt’s counterclaim.

Judgment affirmed in part and reversed
in part, and case remanded with direction.

MILLER, P.J., and RAY, J., concur.
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Background:  Indigent parents held in
contempt and incarcerated for willful vio-
lations of child support orders brought
action against various state officials, and
requested certification of class based on
allegations they were denied appointed
counsel in contempt hearings that led to
their incarceration, even though State was
represented by counsel at hearings. The
Superior Court, Fulton County, Baxter,
J., certified class, and State appealed.

Holdings:  The Court of Appeals, Ray, J.,
held that:

(1) parents did not suffer common injury,
as required to establish commonality
and typicality requirements for class
certification, and

(2) parents’ unsupported allegation that
there was policy of denying counsel to
indigents at civil contempt hearings for
willful violations of child support or-
ders did not warrant injunctive or de-
claratory relief, as required for certifi-
cation of class.

4. The federal case upon which the Guarantors
rely, General Electric Capital Corp. v. Nucor Drill-
ing, 551 F.Supp.2d 1375 (M.D.Ga.2008), is not
binding upon us, and it failed to consider the
language of the relevant agreement when deter-
mining whether there was an absolute promise
to pay.  See id. at 1380;  REL Development v.
Branch Banking & Trust Co., 305 Ga.App. 429,
432(1), n. 8, 699 S.E.2d 779 (2010).

5. Each identical Guaranty states:

I absolutely and unconditionally TTT guaran-
ty to [the Bank] the payment TTT of each and
every Debt TTT that the Borrower TTT may now
or at any time in the future owe you.

I am unconditionally liable under this Guar-
anty, regardless of whether or not you pursue
any of your remedies against the Borrower TTT

or against any Property [securing debt].  My
obligation to pay according to the terms of this
Guaranty shall not be affected by the illegality,
invalidity or unenforceability of any notes or
agreements evidencing the Debt TTT or any
other circumstances which make the indebted-
ness unenforceable against the Borrower.  I
will remain obligated to pay on this Guaranty
even if any other person who is obligated to
pay the Debt, including the Borrower, has such
obligation discharged in bankruptcy TTT or
otherwise discharged by law.

I agree that this is an absolute and uncondi-
tional Guaranty.

My obligation is absolute and TTT any act or
omission by you which impairs the Property
will not relieve me or my liability under this
Guaranty.
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Reversed.

Miller, P.J., concurred in judgment only.

1. Parties O35.5, 35.37
In determining whether a class action

should proceed, the first issue a trial court
must resolve is not whether the plaintiffs
have stated a cause of action or ultimately
may prevail on the merits, but whether the
statutory requirements for class certification
have been met.  West’s Ga.Code Ann. § 9–
11–23(a)(1–4).

2. Parties O35.13, 35.17
‘‘Commonality,’’ as a required element

for class certification, refers to the group
characteristics of the class as a whole, while
‘‘typicality’’ refers to the individual character-
istics of the named plaintiffs in relation to the
class; both prerequisites, however, share the
common purpose of requiring that a suffi-
cient nexus exists between the legal claims of
the named class representatives and those of
individual class members to warrant class
certification.  West’s Ga.Code Ann. § 9–11–
23(a).

 See publication Words and Phrases
for other judicial constructions and def-
initions.

3. Parties O35.17
‘‘Common issues of fact and law predom-

inate,’’ for purposes of establishing the com-
monality element for class certification, if
they have a direct impact on every class
member’s effort to establish liability and on
every class member’s entitlement to injunc-
tive relief.  West’s Ga.Code Ann. § 9–11–
23(a), (b)(2).

 See publication Words and Phrases
for other judicial constructions and def-
initions.

4. Child Support O491
 Parties O35.63

Indigent parents incarcerated for willful
violations of child support obligations did not
suffer common injury, as required to estab-
lish commonality and typicality requirements
for class certification in suit against various
government officials, based on allegation that
they were ‘‘denied counsel’’ at contempt
hearings where State was represented by

counsel, where parents did not request coun-
sel at or prior to their contempt hearings
that led to incarceration, they did not appeal
trial courts’ findings of contempt, they other-
wise never challenged lack of appointed coun-
sel, and therefore, they were never actually
denied counsel, Sixth Amendment right to
counsel did not apply in civil cases, and trial
courts had no duty to inquire into parents’
right to counsel.  U.S.C.A. Const.Amend. 6;
West’s Ga.Code Ann. § 9–11–23(a).

5. Parties O35.17, 35.33

Plaintiffs seeking to represent a class
must do more than draft a complaint in order
to establish the commonality requirement for
class certification; instead, they must show
that the class members have suffered the
same injury, which does not mean merely
that they have all suffered a violation of the
same provision of law.  West’s Ga.Code Ann.
§ 9–11–23(a), (b)(2).

6. Appeal and Error O882(1)

A party cannot complain of a judgment,
order, or ruling that his own conduct pro-
duced or aided in causing.

7. Parties O35.13

To be typical, as required for class certi-
fication, a class representative must possess
the same interest and suffer the same injury
as the class members.  West’s Ga.Code Ann.
§ 9–11–23(a).

8. Declaratory Judgment O305

Indigent parents’ unsupported allegation
that there was policy of denying counsel to
parents at civil contempt hearings for willful
violations of child support orders prior to
their incarceration did not warrant injunctive
or declaratory relief, as required for certifi-
cation of class in action against various gov-
ernment officials, especially where none of
parents ever requested counsel prior to their
hearings and had requests denied.  West’s
Ga.Code Ann. § 9–11–23(b)(2).

Samuel S. Olens, Atty. Gen., Jason Samuel
Naunas, Mark James Cicero, Asst. Attys.
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Gen., Shalen S. Nelson, Sr. Asst. Atty. Gen.,
for Appellants.

Sarah Elisabeth Geraghty, Atlanta, Gerald
Richard Weber Jr., Atteeyah Eshe Hollie, for
Appellees.

RAY, Judge.

Governor Nathan Deal and other govern-
ment officials 1 (the ‘‘State’’) appeal the trial
court’s order certifying a class of indigent
parents led by five named plaintiffs who al-
lege that they were ‘‘denied’’ government-
funded counsel while facing incarceration in
civil child support contempt proceedings at
which the State had legal representation.
The State contends that the trial court erred
in certifying the class because the claims in
the named plaintiffs’ complaint are moot and
therefore nonjusticiable, and because the
named plaintiffs failed to meet the class-
action certification requirements of OCGA
§ 9–11–23(a) and (b)(2).  For the reasons set
forth below, we reverse.

On review of an order granting class certi-
fication, ‘‘we will consider the factual findings
as adopted by the trial court and affirm them
unless clearly erroneous, and we will review
the conclusions of law for an abuse of discre-
tion.’’ 2

To obtain class certification, the plaintiffs
are required to satisfy all four pre-requisites
set forth in OCGA § 9–11–23(a), and at least
one factor in OCGA § 9–11–23(b).3  Accord-
ingly, to certify a class action, the trial court
must find that the members of the class are
so numerous that bringing them all before
the court is impracticable;  that questions of
fact or law common to all class members
exist;  that the claims or defenses of the
representative parties are typical of those of
the class;  and that the representative parties
will fairly and adequately protect class inter-
ests.4  In the instant case, the trial court
found that the proposed class met the OCGA
§ 9–11–23(a) requirements and also satisfied

OCGA § 9–11–23(b)(2), which provides that a
court may authorize certification where
‘‘[t]he party opposing the class has acted or
refused to act on grounds generally applica-
ble to the class, thereby making appropriate
final injunctive relief or corresponding de-
claratory relief with respect to the class as a
whole.’’

The record before us shows that the
named plaintiffs are fathers who were held in
civil contempt for wilfully violating child sup-
port orders.  The named plaintiffs were in-
carcerated after proceedings at which they
were not represented by counsel, but at
which the opposing State agency had legal
representation.  The named plaintiffs filed a
complaint alleging that they were deprived of
due process of law because, despite their
indigence and risk of incarceration, they
were denied government-funded counsel at
their contempt hearings.  The complaint
sought class certification, as well as declara-
tory and injunctive relief.  The named plain-
tiffs did not appeal the contempt findings
against them, nor did they request counsel at
or prior to the contempt hearings that led to
their incarceration.  Further, they did not
challenge their lack of appointed counsel be-
low.  However, approximately eight months
after filing their complaint and moving for
class certification, four of the five named
plaintiffs, on November 8, 2011, sent letters
to the courts that held them in contempt
requesting appointed counsel at any future
contempt proceedings.  The record properly
before us does not show that the named
plaintiffs received any response from the tri-
al courts.  On December 30, 2011, just more
than a month after those letters were sent,
the trial court in the instant case certified a
class of

all indigent parents who, without appointed
counsel and without constitutionally man-

1. The other officials are Clyde Reese III, com-
missioner of the Georgia Department of Human
Services;  Keith Horton, director of the Division
of Child Support Services;  Tammy Broome,
manager of the Rome Child Support Office;  Bet-
ty Smith, manager of the Alapaha Child Support
Office;  Patricia Gunn, manager of the Middle
Swainsboro Child Support Office;  and Cynthia
Head, manager of the Alcovy Monroe Child Sup-
port Office, all in their official capacities.

2. (Punctuation and footnote omitted.)  American
Debt Foundation v. Hodzic, 312 Ga.App. 806,
808, 720 S.E.2d 283 (2011).

3. Id.;  Diallo v. American InterContinental Univ.,
301 Ga.App. 299, 300, 687 S.E.2d 278 (2009).

4. OCGA § 9–11–23(a)(1)–(4).



490 Ga. 739 SOUTH EASTERN REPORTER, 2d SERIES

dated procedural protections to ensure
fundamentally fair proceedings, face incar-
ceration for nonpayment or underpayment
of child support in child support contempt
proceedings where the Georgia Depart-
ment of Human Services (DHS) is repre-
sented by [S]tate-funded counsel.

1. The State contends that the trial court
abused its discretion in certifying the class.
The State argues that the plaintiffs failed to
demonstrate that they met the numerosity,
commonality, typicality, and adequacy re-
quirements of OCGA §§ 9–11–23(a)(1)–(4),5

as well as the appropriateness of declaratory
or injunctive relief requirement of OCGA
§ 9–11–23(b)(2). We find that the trial court
erred in determining that the named plain-
tiffs met the commonality and typicality re-
quirements of OCGA § 9–11–23(a).  There-
fore, we reverse.

[1] In determining whether a class action
should proceed, the first issue a trial court
must resolve is not whether the plaintiffs
have stated a cause of action or ultimately
may prevail on the merits, but whether the
statutory requirements for class certification
have been met.6

A party seeking class certification must
affirmatively demonstrate his compliance
with [Federal Rule of Civil Procedure
23(a) ]—that is, he must be prepared to
prove that there are in fact sufficiently
numerous parties, common questions of
law or fact, etc.  We [have] recognized TTT

that sometimes it may be necessary for the
court to probe behind the pleadings before
coming to rest on the certification ques-
tion, and that certification is proper only if
the trial court is satisfied, after a rigorous

analysis, that the prerequisites of Rule
23(a) have been satisfiedTTTT Frequently
that rigorous analysis will entail some ov-
erlap with the merits of the plaintiff’s un-
derlying claim.7

Because there is a dearth of Georgia cases
on the issue of class certification, when nec-
essary, we will look for guidance to federal
cases interpreting Rule 23 of the Federal
Rules of Civil Procedure, upon which OCGA
§ 9–11–23 was based.8

[2] (a) Commonality and typicality.
The commonality and typicality provisions of
OCGA § 9–11–23(a) are

distinct, but interrelated.  Traditionally,
commonality refers to the group character-
istics of the class as a whole, while typicali-
ty refers to the individual characteristics of
the named plaintiffs in relation to the class.
Both prerequisites, however, share the
common purpose of requiring that a suffi-
cient nexus exists between the legal claims
of the named class representatives and
those of individual class members to war-
rant class certification.9

[3] (i) Commonality. ‘‘Common issues of
fact and law predominate if they have a
direct impact on every class member’s effort
to establish liability and on every class mem-
ber’s entitlement to injunctive TTT relief.’’ 10

[4, 5] Here, the trial court in certifying
the class identified the common question as
‘‘whether Plaintiffs are entitled to counsel in
civil contempt proceedings where the State is
represented by counsel.’’ However, as the
United States Supreme Court has stated,
‘‘any competently crafted class complaint lit-
erally raises common questions.’’ 11  Thus,

5. Although enumerated as error, the State
presents no argument regarding the typicality
requirement of OCGA § 9–11–23(a)(3).  None-
theless, we will consider this portion of the
enumeration, as we are not required to deem
it abandoned.  See Court of Appeals Rule
25(c)(2).

6. Rite Aid of Ga. v. Peacock, 315 Ga.App. 573,
574(1), 726 S.E.2d 577 (2012), cert. denied, 2012
Ga. LEXIS 908;  OCGA § 9–11–23(a).

7. (Citations and punctuation omitted;  emphasis
in original.)  Wal–Mart Stores, Inc. v. Dukes, –––

U.S. ––––(II)(A), 131 S.Ct. 2541, 2551, 180
L.Ed.2d 374 (2011).

8. American Debt Foundation, supra.

9. (Citations and punctuation omitted.)  In re Sci-
entific–Atlanta, Inc. Securities Litigation, 571
F.Supp.2d 1315, 1325(I)(B) (2007).

10. (Citation and footnote omitted.)  Rollins, Inc.
v. Warren, 288 Ga.App. 184, 187(1), 653 S.E.2d
794 (2007).

11. (Citation and punctuation omitted.)  Dukes,
supra.
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plaintiffs seeking to represent a class ‘‘must
do more than draft a complaint;  instead,
[they] must show that the class members
‘have suffered the same injury,’ which does
not mean merely that they have all suffered
a violation of the same provision of law.’’ 12

In the present case, the named plaintiffs
allege that they were injured because they
were ‘‘unconstitutionally denied counsel.’’ 13

However, as stated above, it is undisputed
that the plaintiffs did not request counsel at
or prior to the civil contempt hearings that
led to their incarceration.  Nor did they ap-
peal the trial courts’ findings of contempt,
which means they never challenged their lack
of appointed counsel below.  Because the
trial courts were not presented with requests
to appoint counsel prior to the contempt
hearings, and have never ruled on the later
requests, plaintiffs have not been denied
counsel in that context.

Pretermitting whether the United States
Supreme Court’s recent decision in Turner
v. Rogers 14 is dispositive of the underlying
issue of entitlement to counsel in the precise
circumstances of the instant case, Turner
makes clear as a threshold matter that, con-
trary to the plaintiffs’ assertions, ‘‘the Sixth
Amendment [right to counsel] does not gov-
ern civil cases.’’ 15  Plaintiffs in the instant
case alleged that the State’s ‘‘policy of incar-
cerating indigent parents and denying them
the right to counsel’’ deprived them of due
process under the fundamental fairness doc-
trine of the Fourteenth Amendment.  Tur-
ner further determined that ‘‘the Due Pro-
cess Clause does not always require the
provision of counsel in civil proceedings
where incarceration is threatened.’’ 16

Thus, the next question in the instant case
is whether the trial courts had a duty to
inquire into the plaintiffs’ right to counsel,
such that a failure to inquire amounted to a
denial of counsel and, thus, to injury.  The
Supreme Court of Georgia already has an-
swered that question, holding that in civil
contempt proceedings regarding a failure to
pay child support, the trial court did not err
in ‘‘failing to inquire whether appellant was
entitled to counsel.’’ 17

The recognition that the named plaintiffs
may have had the right to counsel if they
had requested and been denied counsel, and
that in that instance they may have suffered
a common injury, does not lead to the conclu-
sion that the named plaintiffs in the present
action have shown a common injury sufficient
to satisfy the commonality requirement of
OCGA § 9–11–23(a).  Here, whether the
named plaintiffs actually were denied coun-
sel is the essential question, because the
answer determines whether they have shown
the injury on which their theory of common-
ality depends.  While it is true that to satisfy
Federal Rule 23, and thus OCGA § 9–11–23,
‘‘even a single common question will do,’’ 18

here the named plaintiffs have shown no
common question in that they have provided
no proof that either they or other class mem-
bers were deemed qualified for or were de-
nied access to appointed counsel.  Given
Turner ’s confirmation that there is no per se
right to appointed counsel in civil cases
where incarceration is threatened, and Ad-
kins ’ determination that trial courts have no
duty to inquire into the right to appointed
counsel in civil proceedings, even ‘‘[a] com-
mon question is not enough when the answer
may vary with each class member and is
determinative of whether the member is
properly part of the class.’’ 19  Here, deter-

12. (Citation and punctuation omitted;  emphasis
in original.)  Rite Aid, supra at 575(1)(a), 726
S.E.2d 577, citing Dukes, supra.

13. (Emphasis supplied.)

14. ––– U.S. ––––, 131 S.Ct. 2507, 180 L.Ed.2d
452 (2011).

15. Turner, supra at 2516(III)(A).

16. (Citation omitted.)  Id. at 2518(III)(B).

17. (Emphasis supplied.)  Adkins v. Adkins, 242
Ga. 248, 248(2), 248 S.E.2d 646 (1978), citing

and distinguishing Argersinger v. Hamlin, 407
U.S. 25, 37, 92 S.Ct. 2006, 32 L.Ed.2d 530 (1972)
(holding that an indigent defendant must be ap-
pointed counsel in a criminal proceeding leading
to incarceration, regardless of whether that pro-
ceeding is a felony or a misdemeanor).

18. (Citation and punctuation omitted.)  Dukes,
supra at 2556(II)(C).

19. (Citation and punctuation omitted;  emphasis
omitted.)  Rite Aid, supra at 575(1)(a), 726
S.E.2d 577.
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mining whether the other putative class
members were financially eligible for ap-
pointed counsel, requested such counsel, and
had their requests denied, would require a
highly individualized inquiry.

The United States Supreme Court has re-
peatedly held that ‘‘a class representative
must be part of the class and possess the
same interest and suffer the same injury as
the class members.’’ 20  In an action involving
a class consisting of a trucking company’s
African–American and Mexican–American
drivers who alleged that they were denied
transfers to more desirable jobs, the United
States Supreme Court reversed certification
where it was clear that the drivers were not
qualified for the positions they sought, and
thus ‘‘could have suffered no injury as a
result of the allegedly discriminatory prac-
tices, and they were, therefore, simply not
eligible to represent a class of persons who
did allegedly suffer injury.’’ 21  Here, the
named plaintiffs have failed to show that they
suffered any injury, because they did not
request counsel, the trial courts had no duty
to inquire into their right to appointed coun-
sel, and they were not denied counsel.  Thus,
the named plaintiffs cannot show the com-
monality required to represent a class that
may contain other members who actually
requested, but were denied counsel.

[6] Further, as we noted in Rite Aid v.
Peacock, ‘‘Georgia appellate courts have re-
fused to condone the certification of a class
when the circumstances surrounding a mem-
ber’s actual response to the defendant’s al-
legedly wrongful act could vary widely.’’ 22

We found in Rite Aid that the named plain-
tiff’s contradictory response to the sale of his

prescription information—he protested the
wrongfulness of the sale, yet continued to fill
his prescriptions at the pharmacy that
bought his medical information—‘‘highlights
his failure to prove that any or most other
class members share not only his apparent
outrage TTT but also his tacit acceptance of
that event.’’ 23  Here, the named plaintiffs’
failure to request counsel, to appeal their
contempt findings, or to raise the issue of
appointed counsel below, exhibited a tacit
acceptance of the lack of appointed counsel
that they now protest.  This tacit acceptance
may not be similar to the claims of other,
unnamed class members who may actually
have requested and been denied counsel, or
who may have appealed their contempt find-
ings because counsel was not appointed for
them.24  ‘‘A party cannot complain of a judg-
ment, order, or ruling that his own conduct
produced or aided in causing.’’ 25  Further, to
presume that the plaintiffs in the instant case
were injured—in the absence of any request
for and denial of counsel—would be mere
speculation.  We have reversed class certifi-
cation in a case where, as here, regardless of
what other plaintiffs may have suffered, the
named plaintiff showed only speculation as to
harm.26

[7] (ii) Typicality. ‘‘To be typical, a class
representative must possess the same inter-
est and suffer the same injury as the class
members.’’ 27  Here, the named plaintiffs
have not shown typicality in that they have
not shown injury.

We have held that where a named plaintiff
shows no injury or has no valid claim, class
certification is improper.  Here, the named

20. (Citations and punctuation omitted;  emphasis
supplied.)  East Texas Motor Freight System v.
Rodriguez, 431 U.S. 395, 403(II), 97 S.C. 1891,
52 L.Ed.2d 453 (1977).

21. Id. at 403–404(II), 97 S.Ct. 1891.

22. (Citation omitted.)  Supra at 577(1)(a)(ii), 726
S.E.2d 577.

23. (Citation omitted.)  Id.

24. One named plaintiff even deposed that, after
the filing of the lawsuit from which this appeal
springs, he appeared at a contempt hearing and
again did not request appointed counsel.

25. (Punctuation and footnote omitted.)  Carnett’s
Inc. v. Hammond, 279 Ga. 125, 130(6), 610
S.E.2d 529 (2005) (court declined to remand a
class certification action for further discovery
where the plaintiff never sought discovery on the
issue of whether a business relationship existed
between all parties, and instead relied upon her
conclusory argument that the business relation-
ship exemption did not exist).

26. Rite Aid, supra at 576(1)(a)(i), 726 S.E.2d 577.

27. (Citation and punctuation omitted.)  In re Sci-
entific–Atlanta, Inc. Securities Litigation, supra at
1325(I)(B)(2).
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plaintiffs failed to request counsel or to as-
sert their alleged right to counsel prior to or
in challenges to their contempt hearings be-
low.  In an analogous case, where a named
plaintiff failed to notify the defendant-compa-
ny of any alleged defects covered by a war-
ranty within the time specified as a condition
precedent to recovery, the trial court proper-
ly denied class certification.28

[8] (b) Declaratory and injunctive relief.
In addition to meeting all four requirements
of OCGA § 9–11–23(a), the named plaintiffs
must meet at least one of the requirements
set forth in OCGA § 9–11–23(b).  Here, the
trial court ruled that certification was proper
under OCGA § 9–11–23(b)(2), which provides
that certification is authorized only when the
‘‘party opposing the class has acted or re-
fused to act on grounds generally applicable
to the class, thereby making appropriate fi-
nal injunctive relief or corresponding declar-
atory relief with respect to the class as a
whole.’’

However, the only alleged failure to act
identified by the named plaintiffs was the
‘‘policy’’ of ‘‘denying’’ counsel to indigent
child support obligors prior to their incarcer-
ation.  The record contains no evidence of a
policy of denial of requests for counsel.  Nor
does the record contain evidence that any of
the plaintiffs asked the trial courts for coun-
sel prior to their contempt hearings.  Fur-
ther, although four of the named plaintiffs
sent letters requesting counsel for future
proceedings to the courts that had previously
held them in contempt, nothing in the record
indicates that these requests ever have been
denied.  Nor does the record indicate wheth-
er other putative class members have re-
quested and been denied counsel.  Thus, giv-
en our determinations in Division (1)(a)(i)
and (ii) that the class fails to meet the com-
monality and typicality requirements of
OCGA § 9–11–23(a)(2) and (3), we find that
the trial court erred in finding that injunctive
and declaratory relief was appropriate in this
case.

To find otherwise—absent the actual re-
quest for and denial of counsel—would be to
decide the ultimate issue in the case, which is
whether indigent child support obligors are
entitled to counsel in civil contempt proceed-
ings where the State is a party and has
representation.  The ultimate issue, however,
is not before us.  The relief sought, albeit via
the vehicle of class certification, would estab-
lish through its declaratory and injunctive
posture a prophylactic ‘‘right’’ to appointed
counsel.29  We decline to extend this relief.
Accordingly, for the foregoing reasons, we
reverse the trial court’s certification of the
class.

2. Given our holding in Division 1, we
need not reach the State’s remaining conten-
tions.

Judgment reversed.

BRANCH, J., concurs and MILLER, P.J.,
concurs in judgment only.

,
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Background:  Subcontractor brought ac-
tion against general contractor, seeking

28. Dryvit Systems v. Stein, 256 Ga.App. 327,
329(1), (3), 568 S.E.2d 569 (2002).  See also Life
Ins. Co. of Ga. v. Meeks, 274 Ga.App. 212,
218(3)(d), 617 S.E.2d 179 (2005) (when the
named plaintiff has no valid claim against the

defendant, he is not eligible to represent the class
because he cannot meet adequacy requirement).

29. See Davis v. Page, 714 F.2d 512, 518(IV)
(1983).


