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INTRODUCTION

The Project’s Purpose

Thirty-six states in this country have laws
that require a young woman to involve
her parents in her decision to have an
abortion—typically either by notifying a
parent or by seeking a parent’s permission.
As defined in 34 states, the judicial bypass
is a hearing where a minor may ask a judge
to waive state parental notice or consent
requirements if the minor is mature enough
to make the decision, or if an abortion is
in her best interest. Statutes and case law,
though, do not begin to tell the story of what
happens to a minor who wants an abortion
without parental involvement.

The gap between law and practice with
respect to the judicial bypass is at the
heart of this study. To date, there has been
significant research about the ways in which
parental-involvement laws fail to meet their
own objectives: Parental consent and notice
laws do not foster parent-child dialogue, and
instead often penalize minors who cannot
and should not involve unsympathetic,
uninterested, unsupportive or abusive
parents. Missing from existing research,
however, is an in-depth examination of
how these laws and bypass systems work in
practice and discussion of the systems that
do not work at all.

This study is designed to bring unique and
valuable insight into the actual operation
of parental-involvement laws and the
judicial bypass by reporting on interviews
with the advocates, judges, lawyers, clinic
staff members and court personnel who
assist pregnant minors in every state where
a bypass is the alternative to parental
involvement.  Coupled with extensive
inquiry into available information on the
bypass in each state, the comments of these
professionals expose the profound gap
between what laws promise—that minors
will have a viable legal option outside of
parental consent or notice—and what they
actually deliver.

Requiring minors to notify or receive
consent from a parent, with the alternative
being the decision of a judge, may cause
long-lasting and significant harm to
young women. The U.S. Supreme Court
upheld parental-involvement laws on the
ground that the judicial bypass presented
a compromise between a young woman’s
access to abortion and her family’s
interest in knowing about her reproductive
decisions. Contrary to the confidential,
timely and effective process that the Court
had in mind, the judicial bypass is not
accessible to many minors who need it and
can be anything but fair and effective.! The



bypass process and parental-involvement
laws generally fail to address minors’
uniquely personal situations—a context
in which a minor herself is best suited to
determine whether her parents should be
involved in her abortion decision.

The vulnerability of minors seeking health
care alone, the lifelong consequences of
unwanted early childbearing and the fact
that minors have a constitutional right to
choose abortion warrant intensive study
of the bypass. Understanding how the
bypass works can aid advocates who seek
to improve a system that has significant
repercussions when it fails.

Major Findings and
Recommendations

The project’s goals are, first, to understand
what happens to a minor who wants an
abortion without parental involvement and,
second, to offer a set of recommendations
that can in some way help make the bypass
process fairer and more effective. These
suggestions, briefly mentioned below and
described in detail later, concentrate on how
those working closely with minors seeking
abortions—clinic and court staft, judges,
lawyers and advocates—can assist in
creating local and statewide infrastructures
that will enable minors to overcome the
logistical and systemic barriers to abortion
access.

The current patchwork system presents
enormous challenges for minor petitioners
and the adults who assist them. What
follows is a description of some of the
report’s central findings about how the
bypass fails to meet the basic standards
of fairness set out in state laws and in

constitutional jurisprudence.

* Perhaps the most important and
disturbing finding is that a judicial
bypass is not available in a large
majority of the country’s courts. Within
each state, a majority of counties located
outside major cities are unable to help
petitioners, either because those courts
and other actors are unfamiliar with the
bypass or because they are unwilling to
apply the law. Minors, their lawyers or
their advocates may avoid these counties
because the judges in them routinely
deny bypasses to minors whom judges
in other parts of the state would find
mature. In at least two states, there is
apparently no court willing or able to
hear a bypass petition.

* The question, ‘How does the bypass
work?’ generates answers that vary not
only from state to state, but also from
county to county and courthouse to
courthouse within a state. This is due
in part to differences among states’
laws and rules. But it is also due to
inconsistencies between the practices
of jurisdictions, high levels of judicial
discretion, the lack of training and
education about the bypass for legal
actors, and the gaps in information about
what is happening in courthouses across
a state. Calls to the courthouses in three
states revealed that in two of the three
states, almost no one answering the
courts’ telephones could give accurate
information about the bypass. Whether
a petition is granted often depends on
which judge or court clerk handles it.
For example, in a courthouse where six
judges hear petitions, five deny most of
them as a matter of course. The clerk
of that court, nevertheless, assigns
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petitions in strict rotation—making the
outcome for minors little more than a
game of roulette. Because of this kind of
variation, minors in many places have
no idea what to expect when calling or
visiting a courthouse.

* Few minors know that their state has a
mandatory parental-involvement law
or that the bypass exists. Although
they likely learn some facts when they
ask about abortion, what they are told
may be incomplete or incorrect. In
one example, a woman whose job
is counseling pregnant minors knew
of her state’s parental-involvement
law but not of the bypass. Although
most clinics review all options with
their minor-patients, some clinic staff
stated that they mention the bypass to
select minors that call the clinic. What
information a health-care provider gives
a minor, or what a clinic requires of a
minor (to establish notice or consent, for
example), can vary widely and can be
influenced by liability issues.

* Even a minor who knows about the
bypass may not be able to gain access to
it. Logistics deter many young women,
especially the youngest girls, those in
rural areas and those living in poverty.
Parental-involvement laws further
marginalize already-vulnerable minors.
Hurdles include limited access to
transportation, lack of resources, school
attendance requirements, lack of fluency
in English, anti-abortion activism, and
being in juvenile detention or state care.

This project aims to assist adults who are
trying to improve the implementation
of parental-involvement laws. Its
recommendations are based on strategies

already in place in some locales where
minors actually have a decent chance of
pursuing a bypass. In pockets of all but
a few of the parental-involvement states,
a small and committed group of judges,
lawyers, clinic and court staff, abortion
funders, and advocates explains the law
to minors and makes it possible for them
to claim their rights. These professionals
tell minors the bypass exists, where to
petition, whom to contact for a hearing
and an abortion appointment, and what a
court will require. In some cases, they also
offer specific information about logistical
barriers and support in overcoming them.
However, it is clear that this group needs
more support in its work. Closing the
information gap for these professionals is
the first crucial hurdle; making it possible
for minors to petition is the next.

Project Method and Activities

To understand the current state of the
bypass, project staff

* Interviewed 155 professionals
working with the bypass and parental-
involvement laws in some capacity;

* Convened a national meeting of
50 experts involved in adolescent
reproductive health who are particularly
knowledgeable about the judicial
bypass;

* Reported on the national meeting to the
national reproductive health community;

* Held two smaller meetings to discuss
health-care providers’ liability and
judges’ training with experts in those
two areas;



* Reviewed bypass statutes, regulations,
case law, statistics, court forms and
other written materials on parental-
involvement laws and the bypass; and

* Telephoned courts in three states to ask
about bypass hearings in order to test
whether information on hearings was
readily available and accurate.

Project staff did not interview minors who
had sought a bypass, in part out of respect
for their privacy but also because finding
minors would have been difficult given the
confidential nature of the process.

Report Structure

Part One, “The Law on the Books,”
describes the types of state statutes and
trends in case law. Part Two, “The Law in
Practice—Different Perspectives,” reflects

the perspectives of clinic staff, lawyers,
judges, court personnel, advocates and
others, and the effect each group can have
on how the bypass functions. Part Three,
“Barriers and Recommendations,” lists the
major obstacles to improving the bypass
and suggests how it might work better.

Nothing in this report constitutes legal
advice. All participants were promised
confidentiality—that neither they nor their
locale would be identified. For this reason,
the report focuses on broad themes, while
incorporating many examples of what
interviewees said and did with respect
to the bypass. Again with confidentiality
in mind, feminine pronouns are used
universally. Interviewees’  statements
have been altered slightly, from colloquial
spoken English to standard written English.
When an interviewee related a third party’s
statement, the statement is in italics.
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Part I;

THE LAW ON THE BOOKS

TYPES OF PARENTAL-
INVOLVEMENT LAWS

Introduction

Parental-involvement laws date back more
than three decades. In Planned Parenthood
of Central Missouri v. Danforth® in 1976,
the Supreme Court first considered a
parental-involvement statute and held
unconstitutional a Missourilaw thatrequired
parental consent unless the abortion was
necessary to save the life of the minor. The
next parental-involvement law considered
by the Court was a Massachusetts statute,
Bellotti v. Baird.> Unlike in Danforth, the
Courtupheld the Massachusetts law because
it included a judicial-bypass procedure—a
process by which a judge could issue an
order waiving parental consent. The Court
held that this judicial “waiver” or bypass
of parental involvement was central to the
law’s constitutionality; a minor needed an
alternative by which she could show that
she was mature enough to decide to have
an abortion on her own or that an abortion
would be in her best interest. The Court
ruled thata parent cannot issue a blanket veto
of a minor’s decision to obtain an abortion;

every minor must have an alternative to
parental involvement that is “completed
with anonymity and sufficient expedition
to provide an effective opportunity for
an abortion to be obtained.” Central to
the Court’s opinion was the belief that a
decision about abortion was crucial to a
minor’s future.’

In subsequent cases, the Court has upheld
parental-involvement laws if they include
a bypass procedure that allows a mature
and well-informed minor to make her own
abortion decision, or that would permit an
abortion to occur if it is in the minor’s best
interest.® This section presents an overview
of the typical components of state parental-
involvement laws. It reviews the two
broad categories—consent and notice—
into which these laws fall. This part also
summarizes the standards for establishing
notice or consent, exceptions to parental
involvement, and penalties for violating
the law. This section does not provide a
detailed account of each consent or notice
law in force today. Rather, it describes the
commonalities and differences between
state  parental-involvement laws—
important background information for
understanding the gap between the law on
the books and the law in practice.
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Components of
Parental-Involvement Statutes:
Notice and Consent

Types of Laws. Currently, 36 states have
in effect some sort of parental-involvement
statute (two have a physician bypass and
no judicial or court alternative), and the
statutes fall along a spectrum based on what
they require of a minor and parties assisting
her. Courts in seven other states have
enjoined or do not enforce their statutes.’
New Hampshire became the first state to
repeal a parental-notification law in the
summer of 2007.% Six states—Connecticut,
Hawaii, New York, Oregon, Vermont and
Washington—and the District of Columbia
have not passed parental-involvement
laws.’

Most  parental-involvement  provisions
require either a minor to obtain consent
from a parent (or, in Mississippi'® and North
Dakota," from both parents) or that clinics
notify a parent (or in Minnesota,'” two
parents) of a minor’s scheduled abortion
within a specified time before the procedure.
Oklahoma, Utah, Texas and Wyoming
require both notice and consent.!®

Provider Responsibilities. As indicated
above, notice statutes are specific in that
they require actual notice (the provider
delivers notice in person or by telephone) or
constructive notice, via delivery of a letter.
Special delivery, registered mail—the
primary way that laws designate delivery—
means that the letter must be delivered to the
addressee, who must present identification
confirming her identity upon signature.
Laws generally require providers to give a
parent notice 24 hours before the abortion if
the notice is in person or by telephone, and

48 hours (most states) or 72 hours (fewer
states) if notice is mailed or delivered.
Providers must obtain oral or written
consent from the adult(s) designated by
statute. Fifteen statutes specify that consent
must be in writing and signed, and five of
these states require notarization.'*

Where proof of parentage is needed, three
state laws require the person consenting
or receiving notice to present a valid
or “proper” form of identification that
establishes the relationship between the
parent/guardian and the minor."?

Beyond this, laws speak to providers’ duty
to use “reasonable means” to notify or to
obtain consent or learn a patient’s age.
Statutes do not usually describe in detail
how a young woman must prove her age
or standards by which the provider must
verify that age.

Procedure for a Judicial Bypass

Confidentiality. All state statutes require
the bypass process to be confidential.
Some statutes explicitly require courts to
keep written (and confidential) records of
hearings, to keep files in a secure location,
or to specify how pseudonyms for the minor
should be used.'® For example, Wisconsin’s
law specifies how courts will protect
confidentiality, requiring that the petition
be titled “In the Interest of Jane Doe.”"’
Two state laws, Kansas and Nebraska,
expressly limit those who may participate
in the hearing, limiting participation to the
minor, her attorney or guardian ad litem
(GAL), the judge, and anyone else the
minor requests to attend.'®

Court Assistance. Nearly one-third of
statutes direct the court or another state

11
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official to assist minors in the bypass
process."” Although most statutes are silent
about the forms necessary to file a petition,
some states oblige other state offices to
create model petitions, court forms and
other sources of information to help minors
navigate the process. Louisiana’s law,
for example, requires clerks to prepare
application forms in “clear and concise
language which shall provide step-by-
step instructions for filling out and filing
the application forms,” as well as to assist
minors in filling out forms.*® Besides
stating that a “clerk of court shall assist
in completing and filing the petition upon
request,” the law requires the state court
administrator to “develop a petition form
and instructions on the procedures for
the bypass.”?! The law continues: “A
sufficient number of petition forms and
instructions shall be made available in each
courthouse in such place that members of
the general public may obtain a form and
instructions without requesting such form
and instructions from the clerk of court or
other court personnel.”*

Tennessee places the responsibility of
helping a minor through the bypass
process on someone other than a court staff
member—an advocate from the Department
of Children’s Services.”> The Department
is also required to provide a brochure with
detailed information about the bypass
procedure and a toll-free number for minors
to use to get in touch with an advocate.*

Expedited Process. All states must require
atimely process—a prompt hearing that will
“ensure that the court may reach a decision
promptly and without delay in order to serve
the best interest of the pregnant woman.”
State parental-involvement laws attempt to
ensure an expedited process in several ways.

First, almost all laws require courts to hear
petitions within a specified time frame.
For example, courts are obliged to hear
petitions within 48 hours;* 72 hours;?” or
four,”® five? or seven®® business days from
the date of filing. Some statutes impose a
deadline of 24 hours following the hearing
for the ruling, and some laws’ time frames
include hearing and decision. Other laws
do not set a deadline for hearing petitions,
but require courts to give priority to bypass
petitions:  Proceedings “shall be given
precedence over other pending matters to
the extent necessary to ensure that the court
reaches a decision promptly and without
delay so as to serve the best interest of the
pregnant minor.”?' Utah’s statute leaves it
to the state’s Judicial Council to “establish
procedures to expedite the hearing and
appeal proceedings described in this
section.”*?

Appeals. Every state has an expedited
process for appeal, but laws vary as to the
length and process for appeal. Generally,
statutes mandate that appeals must be
completed—cases heard and decided—
within a short period of time, ranging from
48 hours™ to seven days.** The minority of
statutes call for expedited appeal but do not
describe the deadline by which those appeals
mustbeheard,* orleavetheappellate process
for a rules committee or other state judicial
body to determine.’* When laws do not
specify a timeline, an appellate court (often
the Supreme Court of the state) is directed,
as in Delaware, to “expedite proceedings to
the extent necessary and appropriate under
the circumstances.”’  Several statutes
explicitly provide that only a minor may
appeal a decision (and only a denial may be
reviewed).*® The Massachusetts statute, one
of the oldest parental-involvement laws in
the country, does not specify the process for
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appeal; standards for appellate review have
been established through state case law and
many statutes are silent on the issue.*

Court Assignment and Residency. Statutes
also establish what court(s) in the state will
hear petitions. For example, statutes can
designate juvenile and family courts or
districtcourts (or superior, probate, chancery
courts—the general jurisdiction courts at
trial level) as the venue. In addition, six
states impose residency requirements.*
This can mean that courts will only hear
petitions from minors residing in the
county where the court is located or where
an abortion will be performed. However,
several statutes make clear that minors
from out of state may petition.*!

Attorneys / Guardians ad Litem (GAL).
Statutes appear to differ widely in how
they treat the minor’s access to an attorney
(and, depending on the statute, a GAL).
For example, many statutes are directive:
“The Court must advise minor she has right
to an attorney and must appoint one if she
cannot pay” attorney expenses.*” About
the same number of states give the minor
the right to an attorney upon her request.*
Fewer laws are permissive; a court may
appoint a lawyer.** Some states permit a
court to appoint a GAL, and require the
appointment of a lawyer;* others require
the appointment of a GAL (who in many
instances may also act as the minor’s lawyer
or in addition to a lawyer).*¢ Only Rhode
Island’s law requires the appointment of a
GAL with no mention of a lawyer.*

Some states suggest the types of
professionals that courts should consider
in appointing GALs. For example,
Iowa’s courts may consider psychologists,
social workers, mental-health counselors,

or marital and family therapists,*® and
Texas’s statute allows a court to appoint a
psychiatrist, psychologist oremployee of the
Department of Protective and Regulatory
Services; a member of the clergy; or another
appropriate person to serve as the GAL.*

In addition to access to a court-appointed
lawyer or GAL at no cost to the minor,
16 states make explicit provisions for the
waiver of court fees for the minor.*

Ground:s of the Bypass Petition

Standards for Maturity or Best Interest.
All state parental-involvement laws set
out a version of the grounds established
by Bellotti for granting a petition—that the
minor is mature (and as stated in most laws,
well informed) or that an abortion would be
in her best interest. Some statutes set out
three grounds for granting a petition: The
minor is mature and well informed or that
the abortion is in her best interest or that the
continued pregnancy could lead to mental,
physical, sexual or emotional abuse.’!
Statutes require courts to grant petitions if
any ground is met by the minor.

Laws describe maturity in different ways.
For example, most states require that the
court find the minor to be “mature and
well-informed”*? or “mature and capable of
giving informed consent.”™ The standard
of “well-informed” seems to require more
information about abortion than the standard
of informed consent (which is necessary
for any medical service for a woman of any
age). North Dakota empowers the court to
“issue an order to provide the minor with
any necessary information to assist her in
her decision” if the court determines the
minor is mature but not well informed.>*

13
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Several states qualify the definition of
maturity by stating that the minor must be
“sufficiently” mature and well informed,>
and 10 states require that the court find such
maturity by clear and convincing evidence.>
Proving a case by “clear and convincing”
evidence is a standard more onerous than
required formostcivil proceedings. Usually,
in civil matters, a party proves her case by
the preponderance of the evidence; that is,
when she more likely than not has met the
standard. Florida’s law, like several others,
applies a “clear and convincing” standard
to maturity findings but not to findings of
abuse or best interest.>’

There is less variation in how the best-
interest standard is described. Several
states, though, differentiate abortion that
is in the minor’s best interest from waiver
of parental involvement because there is
abuse or sexual assault.”® For example, in
addition to waiving parental involvement
for best-interest reasons, Alabama courts
can waive parental consent when a minor
alleges that “one or both of her parents or
her guardian has engaged in a pattern of
physical, sexual, or emotional abuse against
her, or that the consent of her parents,
parent or legal guardian otherwise is not in
her best interest.”’

Few laws describe how a minor, her
attorney or the court should gauge whether
the minor’s maturity or best interest has
been established. However, the eight
states that outline what a minor’s petition
must include or what evidence the court
may consider use common language. The
court must hear evidence “relating to the
emotional development, maturity, intellect,
and understanding of the minor; the nature,
possible consequences, and alternatives to
the abortion; and any other evidence that

the court may find useful.”®® Some statutes
also require the minor to show—either in
her petition or at the hearing—that she
“has been fully informed of the risks and
consequences of the abortion; that she is of
sound mind and has sufficient intellectual
capacity to consent.”®!

Petitions Deemed Granted. In 11 states,
a petition will be automatically granted
if the court makes no decision during the
allotted time.®> A few states use different
mechanisms for a bypass petition that is not
ruled on in a timely manner. Nebraska’s
law, for example, states that if the court
fails to rule, the minor may petition the state
Supreme Court for a writ of mandamus (a
court order mandating that another court
perform a duty specified in the order), and
“if cause for a writ of mandamus exists, the
writ shall issue within three days.”®

Counseling. A handful of states require
minors seeking a bypass to undergo
counseling or receive state materials on
abortion and other information before
the court will hear their petitions. These
materials are distinct from the informed-
consent materials or counseling women of
all ages receive before having an abortion.
For example, Louisiana law requires
minors to “participate in an evaluation and
counseling session” with someone from
the Department of Health and Hospitals or
the Department of Social Services.** Iowa
established a “Prospective minor parents’
decision-making  assistance program,”
which includes a decision-making video and
workbook that a health-care provider must
offer to the minor; the court is required to
appoint a GAL for the minor if she declines
to view the program materials (unless she is
“accompanied by a responsible adult™).%
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In Kansas, minors must obtain counseling
from a medical professional (other than
the abortion provider), a social worker, a
therapist, or a clergy member.®® A “parent
or guardian, or a person 21 or more years of
age who is not associated with the abortion
provider and who has a personal interest in
the minor’s well-being” must accompany
the minor during this counseling.®’
Providers must encourage minors to involve
their parents or other adult family members
and give minors counseling materials
explaining alternatives to abortion and
information about birth control, the bypass,
and agencies available to help them.®®

South Carolina’s law creates a duty on
the part of the Adoption and Birth Parent
Services Division of the Department of
Social Services to prepare brochures that
discuss a minor’s pregnancy options,
birth control and the value of parental
involvement in her decision-making.®

Alternatives and Exceptions to
Parental Involvement: Definitions

Consent From Other Adults. All parental-
involvement laws allow parents or legal
guardians to consent or accept notice.”” In
six states,”' other adults may do so in place
of the parent or guardian. These states are

* Delaware: Grandparent or a licensed
mental-health professional not employed
by the abortion provider;’

* Jowa: Grandparent;”

* North Carolina: Grandparent with
whom the minor has been living for at
least six months immediately preceding
filing;™

* South Carolina: Grandparent or
someone who has “been standing in loco
parentis to the minor for a period not
less than sixty days;””

* Virginia: “Person standing in loco
parentis [or “in the place of the
parent”], including, but not limited to, a
grandparent or adult sibling with whom
the minor regularly and customarily
resides and who has care and control of
the minor;”’¢ and

* Wisconsin: Adult family member, such
as a grandparent, aunt, uncle or sibling,
who is at least 25 years old.”

Wisconsin allows a clergy member to file a
petition on behalf of the minor if the clergy
member files an affidavit stating that “she
has met personally with the minor and has
explored with the minor the alternative
choices available to the minor for managing
the pregnancy.””

Alternatives to the Judicial Bypass. In
three states—Maryland, West Virginia
and Maine—a health-care provider helps
determine when a minor is not obligated
to involve a parent. Maryland (which
has no judicial bypass) and West Virginia
(which does) allow a provider to assess
maturity or best interest as a court would.”
Maine’s statute gives the minor the option
of a bypass hearing or state-mandated
counseling, which is delivered by the
provider who describes, among other things,
the alternatives to and risks of abortion;
encourages minors to consult with parents;
and records the minors’ reasons for not
seeking parental consent.’’ Two states have
lowered the age of minority for parental-
involvement laws—minors 16 or older do
not need to notify a parent in Delaware, and
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17-year-olds are exempt from the consent
law in South Carolina.?!

A few statutes further define who may
give consent or accept notice.  For
example, Colorado explicitly includes a
foster parent in the definition of “parent,”
which is unusual because foster parents in
many states do not possess the power to
consent to nonroutine medical treatment.
In Pennsylvania, if neither a parent nor a
legal guardian is available to the physician
within a reasonable time and in a reasonable
manner, consent of any adult person
standing in loco parentis is sufficient.®> A
number of states specify that if parents are
divorced, only the consent of the custodial
parent is necessary.*

Emancipation. There are also situations
where parental involvement or a judicial
waiver is not required. For example,
almost all notice or consent laws state that
emancipated minors may make abortion
decisions without their parents.’* The
definition of emancipation varies from
state to state. Virginia’s law defines an
emancipated minor as someone “willingly
living separate and apart from his or her
parents or guardian, with the consent or
acquiescence of the parents or guardian,”
or a youth emancipated by a court.®® Ohio’s
law defines an umemancipated minor as
a young woman who ‘“has not become
employed and self-subsisting, or has not
otherwise become independent from the
care and control of her parent, guardian,
or custodian.”® Most statutes explicitly
state that married (or divorced) minors can
make abortion decisions without parental
involvement or a bypass.’’” In Oklahoma,
for example, an unemancipated minor is
“any person less than eighteen (18) years
of age who is not or has not been married

or who is under the care, custody and
control of the person’s parent or parents,
guardian or juvenile court of competent
jurisdiction.”® A handful of statutes also
create an exception for young women
serving in the Armed Forces.®

Abuse, Neglect, Assault. Twelve states
exempt minors who have been abused,
neglected, or assaulted (including rape
or incest) from the requirements of the
parental-involvement law; several states
apply the exemption only when the parent
or guardian is the perpetrator.”® Several
statutes explicitly remove the ability to
consent from the abusive parent but require
it from the nonabusive parent.’’ Some
explicitly include abuse, neglect or assault
as grounds for a best-interest finding.”

The evidence needed to establish abuse
or assault, and what a provider must do in
response to learning this information, varies.
In Wisconsin, the minor must provide a
signed statement that the pregnancy is a
result of sexual assault, abuse or “sexual
intercourse with her caregiver,” which the
provider must report.”> Laws like the one
in Arkansas require the minor to “state
by affidavit that the parent has committed
incest with the minor, has raped the minor,
or has otherwise sexually abused the
minor.”* Oklahoma’s law has the most
restrictive approach to this exception. The
minor must declare she is a victim of sexual
abuse and the abortion provider must have
reported it to local law enforcement or the
Department of Human Services before the
bypass hearing.”®

Emergency. Almost all states allow a
physician to perform an abortion on a minor
without parental involvement or the judicial
bypass if there is a medical emergency.’
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Some laws define emergency as when
the minor’s pregnancy compromises her
health, safety or well-being.””  Others
take a more restrictive approach, defining
medically necessary abortions as those
that are needed “to avert her death or for
which a delay will create serious risk of
substantial and irreversible impairment of
major bodily function.”® State laws have
been successfully challenged when they
either lack a medical-emergency exception
or define it so narrowly that it does not allow
sufficient time for a physician to assess risk
to the health or life of the minor.

Penalties

Most statutes penalize ‘“anyone who
performs an abortion in violation” of
the law with a low-level (class A or 1)
misdemeanor.”” However, a provider will
not be penalized if she can show that she
acted with the prudence of a reasonable
person in applying the law and performing
an abortion. For example, Colorado’s
statute creates an affirmative defense
for the provider who “relied upon facts
or information sufficient to convince a
reasonable, careful and prudent person that
the representations of the pregnant minor
regarding information necessary to comply
with this article were bona fide and true.”'*
Under Idaho’s statute, it is a defense to
prosecution if a provider relies on “positive
identification or other documentary
evidence” that a reasonable person would
conclude established that the woman was
18 or older (or emancipated).'*!

A few states impose a more serious
misdemeanor'* and several statutes impose
even harsher penalties. For example,
Colorado and Iowa make it a felony to
help or counsel a minor to provide false

information to a physician,'”® and in

Oklahoma and Utah, it is a felony to violate
knowingly the parental-involvement law.'*
Notably, in a few states the law specifies
that a person in violation of the parental-
involvement statute may be imprisoned for
up to one year.'” Fines in two jurisdictions
are capped at $1,000 and at $10,000 in
two other states.'”® Several laws subject
providers to professional discipline upon
violation of parental-involvement stan-
dards, which can result in forfeiture,
revocation, rejection or suspension of a
provider’s professional license.'”’

In addition to criminal charges or
professional discipline, several states allow
minors or an adult whose consent or notice
was required to file a civil suit against
health-care providers or other individuals
who facilitated a minor’s abortion.'*®
These causes of action are sometimes
called “failure to obtain informed consent”
or “interference with family relations.”'®
Iowa has an unusual provision that requires
grandparents to be informed that a minor’s
guardian or parents may take legal action
against the grandparent that is notified of
the minor’s abortion (under the statute’s
exception to parental notification).!!°

Reporting Abuse
and Reporting Statistics

Parental-involvement laws often explicitly
establish that health-care providers or
courts must report specified information
about the minor to third parties. Michigan’s
consent law, for example, states: “If the
court suspects or the minor reveals that
she is the victim of sexual abuse, the court
must report the abuse according to the child
protection law and may take the child into
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temporary protective custody as well as
take other necessary action.”'"! Missouri’s
law requires reporting if the physician has
“prima facie evidence that the minor has
been a victim of sexual abuse.”!!?

A handful of statutes oblige providers
to report other information to the state.
Louisiana law requires providers to notify
the Department of Health and Hospitals
of each abortion performed.'* The report
must include the young woman’s age at the
time of the abortion.'"* Florida’s Supreme
Court is required to report the number of
petitions filed in each circuit court and
their dispositions each year.'”  Other
laws specify additional information that
must be sent to a state agency. Idaho and
West Virginia obligate providers to send a
report to the Bureau of Vital Statistics and
the Department of Health, respectively,
that includes the age of the minor and the
reason for the waiver of the notification
requirement.''®  In Alabama, providers
must report annually to the Bureau of
Vital Statistics the number of abortions
performed on minors with parental consent,
the number performed following bypass
proceedings and the number performed
due to medical emergencies.''” They must
also report ‘“non-confidential statistics,
including but not limited to age, race and
education level of minor.”'®

TRENDS IN
STATE CASE LAW

Introduction

Bypass decisions that are accessible to
the public are cases in which an appellate

court has considered a denial of a petition
by a lower court, or that challenge the
constitutionality of the state’s law. This
section briefly reviews themes that state
appellate courts address when affirming
or reversing the decisions of lower courts
that deny bypass petitions. State cases
challenging the constitutionality of
consent or notice laws are not reviewed
here because, although that litigation is
important (and has resulted in injunctions
against several states’ laws), the resulting
cases do not necessarily capture how the
bypass presently works in the state or how
lower level courts currently apply parental-
involvement laws.'"”

Appellate Review and Discretion
Given to Trial Courts

Appellate courts give the bypass decisions
of lower courts a high level of deference.
The rationale for this standard was set
out in an Alabama case: “Where the trial
court has had the opportunity to observe
the witness and where assessments of the
level of the minor’s maturity are crucial—
the trial court’s findings should be afforded
considerable deference. Here, the trial
judge had the responsibility of determining
the facts . . . The trial judge was in a far
better position than are we to determine, as
a matter of fact, the minor’s maturity and
level of knowledge.”'*

There is wide variation in the breadth of
case law among states. Some have dozens
of published appellate cases, while others
have none. If the number of decisions
affirmed and decisions reversed were
separately tallied, it would appear that
appellate courts affirm as often as they
reverse denials of petitions by lower courts.
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But that information by itself is misleading
because in several states, such as Alabama,
appellate courts have historically affirmed
lower court decisions and in other states,
such as Massachusetts and Florida, appellate
courts have routinely reversed denials.

Several states will not overturn a lower
court’s decision unless the decision is
clearly erroneous;'?! other states use an
abuse-of-discretion standard in reviewing
lower court decisions.”” Following an
appellate court’s determination that the trial
court erred in denying the bypass petition,
some state courts will reverse the decision
and grant the judicial bypass rather than
remand the case to a trial court in order to
decide the petition again.'” This means
that the appellate court acts as a trial court
by reviewing the lower court record and
making a finding of maturity or best interest.
A Michigan case provided an example: The
appellate court reviewed the lower court
record and, based on the minor’s age (17),
financial independence, and knowledge
about the risks and alternatives to abortion,
granted a judicial bypass.'?*

What constitutes an error by a lower court
varies. First, the appellate court might find
that the minor met her burden to establish
maturity or best interest, and that the lower
court should not have denied her petition.
In this vein, it is worth noting that, as
several appellate courts have clarified, the
minor normally has the burden of proof.
As an Arizona court instructed, “Because
the party in a judicial-bypass proceeding
is the pregnant minor, she bears the burden
of proof; in future proceedings, counsel
should elicit testimony from the minor and/
or introduce whatever additional evidence
existstodemonstrate the minor’s entitlement
to a judicial bypass order.”'* As noted, the

burden of proving maturity is met in several
states when the minor proves her maturity
by clear and convincing evidence.'*

Other discrete issues have attracted the
attention of reviewing courts, a few of
which are highlighted here for the purpose
of providing examples. Courts in Kansas,
Florida and Massachusetts have overturned
lower court decisions that created residency
requirements where the statute is silent
on the issue.!”” Indiana appellate courts
have explained the importance of creating
and preserving a record of the hearing in
the lower court.'® And Massachusetts
appellate courts have held that lower courts
may not determine which kind of abortion
procedure is used or in what type of clinical
setting an abortion is performed.'?

Factors for Maturity

Perhaps the most interesting aspect of
state appellate case law is the standard set
for lower courts in determining maturity
and best interest. All state statutes require
courts to grant a petition for bypass if the
minor is mature or if the court finds that
an abortion would be in her best interest—a
minor’s petition succeeds if either standard
is met. For maturity, appellate courts take a
variety of approaches that range from setting
out what general considerations a lower
court may take into account—experience,
perspective and judgment, for example—to
describing the specific factors that should
inform a maturity finding."*® These factors
include age, academic performance, work
experience, future life plans, inclination to
seek counsel from an adult, appreciation
of medical and emotional risks of the
procedure, awareness of other options, and
knowledge of the demands of caring for a
child.’!
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Following precedent in other states (and
in American College of Obstetricians &
Gynecologists v. Thornburgh),'** Arizona
courts have set out the different types
of questions that a judge can ask. For
experience, the judge may ask about what
a minor has done or seen, and consider age,
work experience, living away from home,
independent travel, handling personal
finances and making other important
decisions.'¥ Regarding perspective,
courts determine the ability of a minor
to comprehend the weight and gravity of
decisions, look at steps she took in reaching
herdecision, and examine the extentto which
she considered her options."** With respect
to judgment, the judge should inquire into
the minor’s conduct since learning of the
pregnancy, as well as intellectual ability to
understand options and make an informed
decision.'”

Some appellate courts have permitted
lower courts to consider demeanor as well.
Because it is an ill-defined criterion, it can
augment the already considerable discretion
of a trial court. An appellate court in
Alabama upheld the decision of a trial court
that denied a petition because “the answers
given by the minor appeared to be [given]
in an almost rehearsed manner. There was
not any expression of emotion from either
the minor or the godmother.”’** An Ohio
appellate court also upheld a trial court’s
denial based on its conclusions about the
minor’s demeanor."” It seems to have done
so for the opposite reason of the Alabama
court, however. The minor showed too
much emotion: “Complainant’s decision
to seek an abortion appears to result
from panic rather than well-reasoned and
careful decision-making. Even though
complainant does well academically in
school and has plans to attend college,

she failed to convince this Court that she
truly understood the full impact of having
an abortion.”"3® A third appellate court, in
Colorado, permitted a lower court to base
its finding on the petitioner’s demeanor,
even when the court did not elaborate on
what aspects of the petitioner’s demeanor
supported its denial.'*

Courts may also indicate what state court
judges should not take into account in
assessing maturity. Appellate courts
occasionally admonish trial judges for
substituting their opinions and biases for an
objective assessment of maturity: “When
influenced by emotions, a judge loses the
judicial perspective, often overstating the
case, and at times, resorting to writing that
is unbecoming. My colleague’s writings in
these cases have been inappropriate. Deep
convictions do not excuse a judge from
respecting her colleagues, the litigants, or
the law.”'* Lower courts have also been
reversed when judges weighed the minor’s
unwillingness to involve her parents as
evidence of immaturity, or where the
court set an unreasonably high standard
for maturity. Florida courts have held that
the maturity standard for minors is not
identical to that for an adult, but is based
on what a comparable, mature minor would
decide'*'—the opposite conclusion would
mean that no one could satisfy sufficient
maturity requirements.'*” Kansas courts
reversed a lower court decision when the
judge found the minor mature, but denied
the petition because she was not “extremely
mature.”!'®

On the other hand, courts in different
states have considered the same issues
but affirmed lower court decisions in any
case. For example, the Supreme Court of
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Ohio held that the lower court did not err in
finding the minor not “extremely mature”
because she had an abortion a year earlier,
discontinued birth control and was pregnant
again by a different partner.'*

The Well-Informed Minor

A common theme in state appellate case law
is that courts are likely to uphold denials
when the lower court dismisses a petition
because of the minor’s lack of information
or knowledge about the risks of abortion or
alternatives to abortion.'®

For example, Texas courts have focused
on the information that a minor receives
before the abortion. To prove that she is
mature and sufficiently well informed, the
minor has to show three things: 1) She
obtained information from a health-care
provider about the potential risks; 2) she
is aware of the alternatives to abortion;
and 3) she is aware of the emotional and
psychological aspects of abortion.'*® As
to the first requirement, talking to a doctor
is not sufficient; the minor must be able
to show she understands the information
given to her.'*” The court held, however,
that just because “a minor does not share
the court’s views about what the benefits
of her alternatives might be does not mean
that she has not thoughtfully considered her
options or acquired sufficient information
about them.”!*8

The range of what is necessary to know
appears to vary from court to court. The
Mississippi  Supreme Court affirmed
a denial based on the lower court’s
conclusion that the minor was unaware of
potential abortion risks and did not know
that benefits were available if she carried

the pregnancy to term.'* A Georgia court
upheld a denial because the minor had not
asked any questions of the provider during
her options counseling. An Arizona court
affirmed a denial because the pre-printed
form the minor reviewed at the clinic was
“conclusory” and a physician had not
examined the minor."?

Factors for Best Interest

As with maturity, appellate courts also
consider what factors determine best
interest. Courts issue general guidelines
about what a best-interest inquiry should
entail, and what courts should not consider.
Factors that lower courts are directed to
follow in a number of states include “the
minor’s emotional or physical needs; the
possibility of intimidation, other emotional
injury, or physical danger to the minor;
the stability of the minor’s home and the
possibility that notification would cause
serious and lasting harm to the family
structure; the relationship between the
parents and the minor and the effect of
notification on that relationship; and the
possibility that notification may lead
the parents to withdraw emotional and
financial support from the minor.”'3' 1t is
not necessary for the minor to prove that
her parents would abuse her if they are
consulted about her decision to obtain an
abortion, but the threat of abuse or risk of
being evicted from the home could support
a best-interest finding.'>> In at least one
state, a “substituted judgment test” is used
to determine best interest. That is, the
court, after determining that the minor is
immature, decides based on the evidence
whether the minor would choose an abortion
if she were mature.'*®
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In cases where denials are affirmed,
appellate courts have set the tone for what
lower courts can consider insufficient
to establish best interest. A Colorado
appellate court affirmed a denial by a trial
court that held parental disapproval was
not sufficient to meet the best-interest
threshold.”*  Similarly, appellate courts
in other states have upheld decisions that
have found that fear of causing parents
emotional stress,'>® the belief that parents
will make the minor carry the pregnancy
to term'® or even the threat of suicide by
a minor"’ did not establish best interest.
Nebraska’s case law provides particularly
stark examples. In one case, the Nebraska
Supreme Court found that even if the minor
rightly believed her relationship with her
mother, who had a history of depression,
would suffer, the minor had not provided
any evidence of potential harm that would
result from parental involvement.'”® In
a subsequent case, the same court found
that even a minor’s well-founded belief

that her father would make her leave the
house if he found out she was pregnant,
was irrelevant.'” The statute only required
consent from one parent, which meant the
minor could tell her mother. '

Significance of State Appellate
Case Law

The decisions of appellate courts show that
a state’s higher courts play an important
role in challenging the discretion of lower
courts, instructing courts in future decisions
about the proper operation of the bypass,
and reversing outcomes where trial courts
may have made mistakes in interpreting or
applying the law. Conversely, decisions that
affirm trial-court denials and, in particular,
interpret the maturity and best-interest
standards in ways that make hearings more
difficult for 