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Guardians and Counsel Committee
Findings and Recommendations

Introduction

The concepts of guardians and guardianships are quite broad and encompass minors, the mentally
incapacitated, and elders. The Guardians and Counsel Committee recognized that each of these
populations has their own distinct issues; however, for the purposes of these recommendations, the
Committee focused solely on issues that affect elders.

I. Sources of Guardians
A. Issue Statement

The Committee was asked to address the issue of available sources of guardians of the person
and guardians of the estate, and to make recommendations for creating a uniform approach to
providing the courts in each county with a ready pool of candidates to serve as guardian of an
incapacitated person (“IP”). Based on the Committee’s research and discussions, it appeared that
there was no unified approach among the counties on this issue, and counties created their own
approaches, which, in many instances, have been hampered by funding problems.

B. Committee Findings
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1. The courts of each county routinely favor the appointment of a family member to serve
as guardian of the person. In all instances, however, the courts do not routinely favor the
appointment of a family member as guardian of the estate when the estate consists of
substantial assets, unless the proposed guardian of the estate posts a bond.

2. With regard to the appointment of a family member, courts have been willing to consider
appointing both immediate family members and non-immediate family members who
demonstrate that they are willing to take on such a responsibility.

3. If a guardian of the person and/or estate is needed for an alleged incapacitated person
(“AlIP”) and there is no family member available or qualified to serve as such, the various
counties look to other county organizations, if available. If there is no such organization
available, the courts have been left to their own creativity to create sources of guardians.

4. ltis even more difficult for an institution such as a nursing home or hospital filing a petition
to have one of its residents declared incapacitated when there is no established list of available
and approved persons or entities to serve as guardian of the person from which to select.

C. Committee Recommendations
1. Practices and Procedures
The Committee, pursuant to its findings in (1)(B), recommends as follows:
a. Guardian of the Person

i. When a guardian of the person is required, the courts should favor the appointment
of a family member whenever possible. The Committee recommends, however, that

the term “family member” not be limited to immediate family, but rather, attempts to
contact other relatives and friends of the IP should be encouraged. In determining who
should act as guardian, the Committee recommends that the courts be encouraged to
consult 20 Pa.C.S. § 5461(d)(1) for guidance." Specifically, courts should generally favor




an individual designated by the IP as a health care representative who is reasonably
available unless it determines that the individual should be disqualified or the IP’s
selection should not otherwise be followed for “cause shown” pursuant to § 5461(e). In
this event, the court should consult the following hierarchy set forth in § 5461(d)(1) for
further guidance:

(i) The spouse, unless an action for divorce is pending, and the adult
children of the principal who are not the children of the spouse.

(i) An adult child.

(iii) A parent.

(iv) An adult brother or sister.
(v) An adult grandchild.

(vi) An adult who has knowledge of the principal’s preferences and
values, including, but not limited to, religious and moral beliefs, to
assess how the principal would make health care decisions.?

i. When family and friends are not a viable option, the Committee recommends that
each county have a list of individuals and agencies qualified to act as guardian of the
person, and that their contact information be made available. The list should be created,
maintained, and expanded as described in (1)(C)(2) below and may include local
attorneys, individuals, private agencies (both for-profit and as non-profit), and public
agencies.

b. Guardian of the Estate
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i. The Committee recommends that when a guardian of the estate is required for an
individual, the courts should favor the appointment of a family member when the estate
consists of minimal assets, or when the proposed guardian has the skills and experience
necessary to manage the estate and is able to obtain a bond or provide other assurance
of financial responsibility.

ii. In all other instances, the Committee recommends that a qualified attorney,
accountant, financial advisor, institutional trustee, individual, or agency be proposed as
the guardian of the estate. Each county should have in place a list of individuals and
agencies qualified to act as guardians of the estate, and their contact information should
be made available. This list should be created, maintained, and expanded as described
in (N(C)(2) and may include local attorneys, individuals, private agencies (both for-profit
and non-profit), and public agencies.

2. Implementation of Recommendations
a. Recommendations (1)(C)(1)(a)(i) and (b)(i) should be implemented by rule of court.

b. The recommendation that lists of qualified guardians of the person or estate be created
should be implemented through court rule. Creation of the lists in each county should be as
follows:

i. Creation of the lists in each county should be coordinated by the Office of Elder
Justice in the Courts (“OEJC”) in conjunction with the local guardianship support agency
(“GSA”), if one exists and is able to do so. If a GSA is not available or is unwilling

or unable to assist, the OEJC should work with the local interdisciplinary teams
recommended in (I1)(C)(1)(d). If a local interdisciplinary team has not been created, the
OEJC and the President Judge of the judicial district (or his/her designee) should create
the list in conjunction with a work group composed of persons and entities active in
guardianship matters in the county.




ii. Once the list has been created, its maintenance and expansion should be overseen
by a local non-profit agency such as a GSA. If such a non-profit agency is not available,
the list should be overseen by the local interdisciplinary team or, if there is no local
interdisciplinary team, by the President Judge (or designee) with the assistance of the
work group described above.

Model Program:

In Lehigh County, the local guardianship support agency, GSA, Inc. (“GSAI”) was created in 2004.
GSAI accepts court appointments to serve as guardian, provides “guardianship-like” services
for decision-impaired individuals (e.g., serving as representative payee for benefits, helping with
housing, medical, and financial assistance), supports and trains professional and volunteer staff
required to perform its functions, provides support to other individuals acting as guardians, and
accepts appointments to serve as other types of fiduciaries such as personal representatives and
special needs trustees. GSAI is funded by a combination of public funds, private donations, and
fees for some services for clients who can afford to pay.®

c. The education and training of individuals and agencies qualified to act as guardian
should be as recommended in Section (X)(C)(2).

D. Timing and Impact

The recommendation to create lists of qualified guardians can be enacted fairly quickly and
should have significant impact on improving the supply of guardians. The expansion of the lists,
as well as the ongoing training and education needed for these persons, will require a significant
amount of time to implement, and guidelines should be set forth by the OEJC that provide flexibility
in both implementation and maintenance.

E. Fiscal Impact

The most significant fiscal impact of the creation of guardian lists will be in establishing the
program that will provide the necessary training and education to qualify guardians, the fiscal impact
of which is discussed in (X)(E)(1). Flexibility in implementing the recommendations set forth in this
section may allow for the utilization of existing resources, which could reduce the overall fiscal
impact.

F. Additional Comments

Ideally, each county would have a GSA create a list of qualified guardians, establish a volunteer
guardianship program, and provide training, education, and oversight to augment the list. If,
this is not feasible in the near future, the OEJC should work with the local interdisciplinary team
recommended in (I1)(C)(1)(d). If there is no local interdisciplinary team, the OEJC and President
Judge (or his/her designee) should convene a work group consisting of a partnership with the local
bar association and attorneys routinely coming before the court on guardianship matters, as well
as existing agencies and/or businesses who currently provide guardianship services, to create an
available list of qualified individuals. Such a list can be maintained and expanded over time.

Powers, Duties and Responsibilities of Guardians
A. Issue Statement

The Committee was asked to examine whether the lack of clarity, consistency, and
understanding of the powers, duties, and responsibilities of a guardian affect the quality of
guardianship services and, if so, to determine what could be done to remedy the situation.

B. Committee Findings

1. Once an individual is placed under guardianship, there is little guidance beyond basic
reporting requirements as to how a guardian should fulfill his or her duties and responsibilities.
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2. The guardianship statutes are largely silent on some of the most important duties of the
guardian.

3. Different Pennsylvania jurisdictions, and even judges within the same judicial district, have
varying expectations of a guardian’s duties and responsibilities.

4. Guardian monitoring is wealk, if it occurs at all.
5. Training is not mandated for professional or non-professional guardians.

6. Non-professional guardians are not adequately advised as to the duties and responsibilities
of managing the affairs of an IP.

7. There are currently no programs for certifying professional guardians in Pennsylvania as
there are in some other states.* A state certification program would give courts assurance that
a professional guardian possesses sufficient knowledge of Pennsylvania guardianship law and
procedure.

8. The duties of a guardian are interdisciplinary, requiring financial management, health care
coordination, communication, conflict resolution, medical decision-making, and other skills.

9. The quality of guardianship services varies widely, placing our most vulnerable citizens at
great risk.

10. The Committee recognized and endorsed the preference for limited guardianships
expressed by the General Assembly in 20 Pa.C.S. § 5512.1(a)(6), which states that the court
“shall prefer limited guardianship.” The Committee found, however, that in reality many limited
guardianships are impractical and create controversy and confusion. Moreover, there is little,

if any, education and training for judges or attorneys to allow them to ascertain when a limited
guardianship would be appropriate under the circumstances and how a limited guardianship
could be made effective in circumstances where it is appropriate. Lack of judicial education and
training may be related to greater use of plenary guardianships in situations where a limited
guardianship would be more appropriate.® The Committee, therefore, found that education and
training would advance the General Assembly’s preference for limited guardianships by making
their use more effective.
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11. The Committee found that the National Guardianship Association’s Standards of Practice
(“NGA Standards”) contain much useful information to guide guardians in their powers

and duties.” (See Appendix A). Due to significant differences between the NGA Standards
and Pennsylvania law and practice, the Committee could not recommend their adoption in
Pennsylvania beyond the specific recommendation in 11(C)(1)(a). The Committee, however,
found that provisions of the NGA Standards could be incorporated into future education and
training for guardians to the extent they are consistent with Pennsylvania law and practice.

12. The Committee found that the National Guardianship Association’s Model Code of Ethics for
Guardians (“Model Code”) contains much useful information to guide guardians in their powers,
duties, and ethical responsibilities.® (See Appendix B). Due to significant differences between
the Model Code and Pennsylvania law and practice, the Committee could not recommend its
wholesale adoption in Pennsylvania. The Committee, however, found that provisions of the
Model Code could be incorporated into future education and training for guardians to the extent
they are consistent with Pennsylvania law and practice.

C. Committee Recommendations
1. Practices and Procedures

a. The Committee, pursuant to its findings in (I1)(B)(1) - (6) and (11), recommends the
following NGA Standards be adopted in Pennsylvania by statute or by court rule as Supreme
Court recommended best practices.




NGA Standard 12 — Duties of the Guardian of the Person

. The guardian shall have the following duties and obligations to the person under
guardianship unless the order of appointment provides otherwise:

A. To see that the person is living in the most appropriate environment that
addresses the person’s goals, needs, and preferences.

1. The guardian shall have a strong priority for home or other community based
settings, when not inconsistent with the person’s goals and preferences.

2. The guardian shall authorize moving a person to a more restrictive
environment only after evaluating other medical and health care options and
making an independent determination that the move is the least restrictive
alternative at the time, fulfills the current needs of the person and serves the
overall best interest of the person.

3. The guardian shall consider the proximity of the setting to those people and
activities that are important to the person when choosing a residential setting.

4. At a minimum the guardian shall report to a court before a move to a more
restrictive residential setting, and the justification for the move.

5. When the guardian considers involuntary or long-term placement of the
person in an institutional setting, the bases of the decision shall be to minimize
the risk of substantial harm to the person, to obtain the most appropriate
placement possible, and to secure the best treatment for the person.

B. To ensure that provision is made for the support, care, comfort, health, and
maintenance of the person.
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C. To make reasonable efforts to secure for the person medical, psychological,
therapeutic, and social services, training, education, and social and vocational
opportunities that are appropriate and that will maximize the person’s potential for
self-reliance and independence.

D. To keep the affairs of the person confidential, except when it is necessary to
disclose such affairs for the best interests of the person.

E. To seek specific judicial authority when a civil commitment, the dissolution of a
marriage, or another extraordinary circumstance is being addressed.

F. To file with the court, on a timely basis but not less often than annually, all reports
required by state statute, regulations, court rule, or the particular court pursuant to
whose authority the guardian was appointed.

G. To adhere to the requirements of Standard 17 - Duties of the Guardian of the
Estate . . . to the extent that the guardian of the person has been authorized by the
court to manage the person’s property.

H. To petition the court for limitation or termination of the guardianship when the
person no longer meets the standard pursuant to which the guardianship was
imposed, or when there is an effective alternative available.

. To promptly report to the appropriate authorities abuse, neglect and/or
exploitation as defined by state statutes.®

NGA Standard 17 — Duties of the Guardian of the Estate

. The guardian, as a fiduciary, shall manage the financial affairs of the person under




guardianship in a way that maximizes the dignity, autonomy, and self-determination of
the person.

Il.  When making decisions the guardian shall:
A. Give priority to the goals, needs and preferences of the person, and
B. Weigh the costs and benefits to the estate.

Ill. The guardian shall consider the current wishes, past practices, and reliable evidence
of likely choices. If substantial harm would result or there is no reliable evidence of likely
choices, the guardian shall consider the best interests of the person.

IV. The guardian shall assist and encourage the person to act on his or her own behalf
and to participate in decisions.

V. The guardian shall use reasonable efforts to provide oversight to any income and
assets under the control of the person.

VI. The guardian shall, consistent with court order and state statutes, exercise authority
only as necessitated by the limitations of the person.

ViI. The guardian shall act in a manner above reproach, and his or her actions will be
open to scrutiny at all times.

VIIl.  The guardian shall provide competent management of the person’s property and,
shall supervise all income and disbursements of the estate.

IX. The guardian shall manage the estate only for the benefit of the person.
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X. The guardian shall keep estate assets safe by keeping accurate records of all
transactions and be able to fully account for all the assets in the estate.

XI. The guardian shall keep estate money separate from the guardian’s personal money;
the guardian shall keep the money of individual estates separate unless accurate
separate accounting exists within the combined accounts.

Xll. The guardian shall make claims against others on behalf of the estate as deemed
in the best interest of the person and shall defend against actions that would result in a
loss of estate assets.

Xlll.  The guardian shall apply state law regarding prudent investment practices,
including seeking responsible consultation with and delegation to people with
appropriate expertise when managing the estate.

XIV.  The guardian shall employ prudent accounting procedures when managing the
estate.

XV. The guardian shall determine if a will exists and obtain a copy to determine how
to manage estate assets and property.

XVI.  The guardian shall obtain and maintain a current understanding of what is
required and expected of the guardian, statutory and local court rule requirements, and
necessary filings and reports.

XVII.  The guardian shall promptly report to the appropriate authorities abuse, neglect
and/or exploitation as defined by state statute.’

b. The Committee took no position regarding any of the NGA Standards, other than 12 and
17, or regarding the Model Code of Ethics. As discussed in (11)(B)(11)&(12), the Standards
and Model Code contain much useful information to guide guardians in their powers and




duties. Although the Committee recommends adoption of only NGA Standards 12 and 17,
it was not opposed to the use of other provisions of the NGA Standards or the Model Code
by the OEJC for purposes of education and training of guardians to the extent they are
consistent with Pennsylvania law and practice.

c. The Committee, pursuant to its findings in (I1)(B)(1) - (6), (8) - (12), recommends that
training be required for guardians and that training be developed for and made available
to judges who hear guardianship cases, court administrative staff, attorneys, and others
involved in guardianship matters. In addition, training for judges and attorneys should be
developed to allow them to ascertain when a limited guardianship would be appropriate
under the circumstances and how to make them effective in circumstances where they are
appropriate.

d. The Committee, pursuant to its finding in (11)(B)(8), recommends that local courts be
encouraged to develop interdisciplinary teams modeled after the Office of Children and
Families in the Courts’ (“OCFC”) Pennsylvania Children’s Roundtable Initiative pioneered
by Pennsylvania Supreme Court Justice Max Baer to advise and support guardians and the
court, based on the following rationale:

i. Several states report that interdisciplinary teams have been critical to implementation
of successful guardianship reform.

ii. In Pennsylvania, there is precedent in the Children’s Roundtable Initiative system,
which has successfully implemented dependency court reform. See textbox below for a
description of the Children’s Roundtable Initiative.

iii. Guardianship and dependency are both interdisciplinary.
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iv. Local community-based interdisciplinary advisory groups can link guardians to local
resources and help the courts to implement guardianship reform recommendations.

Model Program:

The Children’s Roundtable Initiative was pioneered by Justice Max Baer of the Supreme Court of
Pennsylvania in 2006. The goal of the Children’s Roundtable Initiative is to gather, disseminate,
and implement best practices by way of a three-tiered statewide communication infrastructure.

The first tier is comprised of the local Children’s Roundtables in each of Pennsylvania’s 60 judicial
districts. The Children’s Roundtables are convened by a judge and consist of supervisory and
dependency judges, children and youth professionals, county solicitors, child and parent advocates,
academic experts, and anyone interested in making a positive contribution to the functioning of the
dependency system at the local level.

The second tier is comprised of eight Leadership Roundtables divided into groups based on size.
Each Leadership Roundtable is comprised of three members from the Children’s Roundtables within
its area. The three members include a dependency judge, the Children and Youth administrator,
and one additional Children’s Roundtable member. The Leadership Roundtable provides a forum
for its members to identify, discuss, and share concerns and solutions.

The final tier is the State Roundtable comprised of at least two members of each Leadership
Roundtable and others with specific expertise in child dependency matters. The State Roundtable
addressesissuesidentified at Leadership Roundtable meetings, facilitates intrastate communication,
and sets priorities for dependency court improvement efforts. The State Roundtable also stays
involved in the national dependency reform movement to keep Pennsylvania informed of evolving
trends and best practices. The State Roundtable also has a number of Workgroups to address
issues identified by it as priorities."




e. The Committee, pursuant to its findings in (I11)(B)(1) - (6), recommends that the creation
of local GSAs be encouraged by the OEJC, and that the GSAs be relied upon to take an
active role in supporting local guardianship improvement and in implementing education and
training. Pennsylvania statutes encourage the creation of GSAs."?

f. The Committee, pursuant to its finding in (I1)(B)(7), recommends that the OEJC, with
input from experienced guardians, develop a program for the certification of professional
guardians appropriate to Pennsylvania guardianship law and practice.

2. Implementation of Recommendations

a. Adoption of the NGA Standards recommended in (11)(C)(1)(a) should be implemented as
follows:

i. To the extent that the recommended NGA standards are consistent with existing
Pennsylvania statutes, these standards should be adopted as soon as is practicable as
Supreme Court recommended best practices and disseminated to all judicial districts
in the Commonwealth. The Committee believes that many of these practices may be
implemented by court rule.

ii. Best practices should be adopted through legislation or court rule, as the Advisory
Council on Elder Justice in the Courts (“Advisory Council”) deems appropriate, to ensure
statewide continuity among the counties.

iii. To the extent that the NGA Standards recommended in (11)(C)(1)(a) are inconsistent
with existing Pennsylvania statutes, and to the extent that the Advisory Council deems
appropriate, Pennsylvania statutes should be made consistent with the recommended
NGA Standards through proposed legislation as in (11)(C)(2)(a)(iv) immediately below.
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iv. The Advisory Council and the OEJC should approach the General Assembly to
recommend review and adoption of these standards where legislative changes are
appropriate.

v. These best practices should be presented through training sessions for judges, court
staff, guardians, attorneys, and others involved in guardianship matters.

b. The recommendation that education and training be required for guardians should be
implemented by rule of court. The education and training should be implemented as stated
in (X)(C)(2).

c. The Supreme Court, through the OEJC, should encourage local courts to develop local
interdisciplinary teams to advise and support guardians and the court.

d. The Supreme Court, through the OEJC, should encourage local courts to support
creation of GSAs in their communities.

e. Training for judges should be implemented as stated in (X)(C)(2)(d).

f. The OEJC, with input from experienced guardians, should develop criteria for the
certification of professional guardians appropriate to guardianship law and practice in the
Commonwealth of Pennsylvania.

D. Timing and Impact

1. Incorporation of the NGA Standards recommended in (11)(C)(1)(a) should be initiated

as soon as is practicable with the understanding that complete adoption of these standards
will be a multi-phase, multi-year project. Incorporation of these standards promises to raise
the standard of guardianship services in Pennsylvania, in part, because the courts and the
guardians will have the same understanding of a guardian’s duties and responsibilities. Such
standard language will provide consistency and more meaningful consideration.




2. The timing and impact of the education and training recommendations in (11)(C)(1) should be
as stated in (X)(D).

3. As soon as is practicable, the OEJC should assemble a working group of experienced
guardians to develop the program for certification of professional guardians. The creation of
such a program will have a substantial impact by providing courts with reassurance that all
professional guardians possess sufficient knowledge of Pennsylvania guardianship knowledge
and practices.

4. Formation of the interdisciplinary teams at the local and state level will help to incorporate
Task Force recommendations and allow for local input into statewide changes. The OEJC,
with the participation of local courts, should initiate the formation of the local teams. The OEJC
should facilitate formation of a state level interdisciplinary team.

5. Local GSAs should be encouraged and relied upon to assist with the implementation of
standards and training as soon as is practicable.

a. GSAs can provide another strong tool for implementation of reform.

b. With support from the court and interdisciplinary team members, local GSAs can be
expected to have a strong impact in implementing proposed reforms given the anticipated
high volume of guardianships.

c. The Supreme Court through the OEJC should encourage local courts to support the
formation of such agencies.

. Fiscal Impact

1. Adoption of the NGA Standards recommended in (I1)(C)(1)(a) will require minimal
financial commitment, such as disseminating the NGA Standards to local courts as best
practices. Similarly, encouraging passage of the recommended NGA Standards as part of the
guardianship statute, or as a court rule, will have minimal fiscal impact.

2. The fiscal impact of education and training programs will be as stated in (X)(E)(1).

3. Development of local interdisciplinary teams will have limited fiscal impact as team members
will be volunteers. Members attending periodic statewide meetings would incur expenses for
travel, lodging, and food. There would also have to be some funds available to pay for materials
and speakers at the local and state levels.

4. Local GSAs should be funded outside the court, for example, by the potential sources of
funding identified in the Overarching Findings and Recommendations of the Elder Law Task
Force Concerning Court Administration, Judicial Education, Funding, and Public Awareness.
Local courts should work with interested non-profits or other interested parties to support
creation of these agencies.

Regarding fees to finance these agencies, the Committee generally does not favor the
imposition of filing fees because of their potential negative impact on litigants’ right of access to
the courts, and believes they should only be a last resort. If other funding sources have been
thoroughly explored, however, and are found to be unavailable, the Committee believes that
a graduated fee structure, similar to the approach used by Register of Wills’ offices around
the state, could impose a “filing fee surcharge for elder protection” in guardianship cases
on petitions for adjudication of incapacity and/or inventories based on the amount of assets
under guardianship. In cases with significant assets, a graduated fee could be imposed. The
Committee believes that such an approach would balance the need for funding with litigants’
right of access to the courts. The OEJC should be responsible for considering and developing
the graduated fee structure.
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5. Development of a program for certification of professional guardians could have significant
costs. In determining the structure such a program should have, the OEJC and Advisory Council
should consider the potential costs and develop a program that is fiscally sustainable.

I1l. Guardian’s Scope of Liability
A. Issue Statement

The Committee was asked to address the scope of a guardian’s liability. The Committee noted
that currently there is no mandatory training for guardians regarding their ethical obligations and
potential liabilities, and, as a consequence, many guardians may be unclear about these issues.
In addition, there is pending legislation that may alter the liability of a guardian of the person in a
problematic manner.

B. Committee Findings

1. There is presently no mandatory training for individual guardians on matters of liability and
ethics.

2. There is a pending legislative change to 20 Pa.C.S. § 5521(g), Senate Bill 117 of 2013, Pr.
No. 73 (“Senate Bill 117”),'that would reduce a non-agency guardian of the person’s liability by
requiring proof of gross negligence before the guardian can be held liable for his/her actions as
guardian.

3. To the extent that Senate Bill 117 would lower the standard for liability of a non-agency
guardian of the person, the Committee found the proposed change to § 5521(g) to be
problematic for the following reasons:

a. The IP would immediately have less protection.

b. Because the standard of liability would be lowered, the guardian of the person would no
longer have to act in the best interests of his/her charge; rather, the guardian of the person
must simply refrain from committing gross negligence.

c. The current fiduciary duty standard is not an onerous standard of liability given the broad
powers a guardian of the person is granted.

d. Attracting people who will only serve if they have less responsibility is not in the best
interests of the IP.

e. Social science experiments with our most vulnerable elders may be ill-advised and be
accompanied by unintended consequences.

f. If the standard of liability is presumably being lowered to attract potential guardians of
the person, there is no evidence to support the conclusion that more individuals would serve
as guardians of the person if only they were not exposed to fiduciary liability.

g. No change would be required and no potential financial impact felt if the General
Assembly would remove this change while the new legislation is still pending. If the pending
legislation goes into effect, however, there could be significant costs associated with
increased harm done to IPs, who would then be less likely to recover from their guardian of
the person.

h. In “A Call for Standards: An Overview of the Current Status and Need for Guardianship
Standards of Conduct and Code of Ethics,” Karen E. Boxx and Terry W. Hammond
underscore the application of fiduciary law to reduce the risks of delegation.’ There is

no reason that the standard imposed on a guardian of the person acting under court
appointment for someone incapable of monitoring their performance should be lower than
that of agents acting under a power of attorney who are serving voluntarily for persons who
are often capable of monitoring their performance.



NOTE: There was a strong and substantial minority view regarding the finding in (111)(B)(3). A significant
number of Task Force members believed that where a guardian of the person is making difficult health
care decisions as an agent of the court, he or she should enjoy the limited immunities in the proposed
legislation; otherwise family members might be unwilling to take on such difficult responsibilities. In
addition, the minority believed that the proposed legislation merely levels the playing field by giving
individual, non-agency guardians of the person the same immunity enjoyed by local government units,
nonprofit corporations, and GSAs under the current version of § 5521(g). Finally, these members
concluded that giving limited immunities to individual guardians of the person was analogous to
statutory immunities currently offered in other contexts.'® Consequently, a significant minority of Task
Force members did not agree with finding (I11)(B)(3) or recommendation (l11)(C)(1)(b).

C. Committee Recommendations
1. Practices and Procedures

a. The Committee, pursuant to its finding in (I11)(B)(1), recommends some form of
mandatory education and training for individual guardians on matters of liability and ethics.

b. The Committee, pursuant to its findings in (l11)(B)(2) - (3), recommends that the proposed
change to 20 Pa.C.S. § 5521(g) be removed from Senate Bill 117.

2. Implementation of Recommendations

a. Implementation of the requirement that guardians have education and training on
matters of liability and ethics should be by rule of court. The education and training programs
themselves should be implemented as stated in (X)(C)(2).

b. The recommendation in (lII)(C)(1)(b) above should be communicated by the OEJC to the
General Assembly as soon as is practicable after the Task Force Report is released.
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D. Timing and Impact

1. Development of education and training for guardians on ethics and liability should begin as
soon as is practicable. The requirement that the training be mandatory can be implemented by
rule of court once the education and training programs are ready.

2. A copy of the Task Force Report should be delivered to the General Assembly as soon as is
practicable following its release, to communicate the Committee’s recommendation regarding
the amendment to 20 Pa.C.S. § 5521(g).

E. Fiscal Impact

1. The fiscal impact of the education and training recommended in (111)(C)(1)(a) will be as
stated in (X)(E)(1).

2. Recommendation (I11)(C)(1)(b) regarding the amendment to 20 Pa.C.S. § 5521(g) will have
no fiscal impact.

IV. Qualifications and Screening of Guardians
A. Issue Statement

The Committee addressed the statutory qualifications, if any, for guardians in Pennsylvania, as
well as whether screening or training of a guardian is required.

B. Committee Findings

1. Pursuant to 20 Pa.C.S. § 5511(f), “[t]he court may appoint as guardian any qualified
individual, a corporate fiduciary, a nonprofit corporation, a guardianship support agency under
Subchapter F (relating to guardianship support) or a county agency.” Section 5511 (f) further
states that: “The court shall not appoint a person or entity providing residential services for a




fee to the incapacitated person or any other person whose interests conflict with those of the
incapacitated person.” "7

2. Section 5511(f) does not, however, define what constitutes a “qualified” individual. In
addition, while § 5511(e) requires that the “qualifications” of the proposed guardian be set forth
in the guardianship petition, there are no mandated qualifications in the statute, and presumably
any individual over age 18 would qualify, provided there is no interest adverse to the IP."® The
statute does not require that a guardian have a minimum education level or prior experience.
Moreover, the statute does not require that proposed guardians be certified by the state or a
national guardianship organization or that the guardian be licensed or required to attend any
training before being appointed. The statute also does not require a proposed guardian to
undergo any specified screening process before being appointed.

3. No uniform practice is followed in the counties with respect to minimum qualifications of
guardians or the screening mechanism employed by the courts. In most counties, it is left to the
sole discretion of the presiding judge to determine on a case-by-case basis the qualifications

of the proposed guardian. The screening, if any, typically takes place on the day of the hearing
when the judge has the opportunity to question the proposed guardian. The Committee found,
however, that in several counties, administrative or judicial staff conducts criminal and/or civil
background checks on proposed guardians, but this procedure was not mandated by any

local court rules governing guardianship practice and may not be consistently followed in each
guardianship case.

4. The National Probate Court Standards recommend that courts consider a variety of factors
in assessing a prospective guardian’s qualifications to serve, including familiarity with health
care decision-making, residential placements, and social services benefits, as well as the
guardian’s access to qualified legal, financial, and health care experts to assist the guardian in
his or her decision making.'®
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5. As discussed in Section V below, the decision whether to require a bond is at the discretion
of the presiding judge. The Committee believes that this approach should be maintained but
finds that in situations where a bond is not required, the proposed guardian should submit a
credit report as stated in (IV)(C)(1)(b).

6. The Committee finds that there is not currently a requirement that a court determine whether
a prospective guardian has the willingness and ability to visit with the AIP on a regular basis and
be available at all times to confer with the AIP’s physicians, nurses, and other care providers.

C. Committee Recommendations
1. Practices and Procedures

a. The Committee, pursuant to its findings in (IV)(B)(2) - (3), recommends that all individual
guardians, family and professional, be required to undergo criminal background checks
similar to those used in foster care and adoption cases, i.e., a Pennsylvania State Police
criminal record check and a Federal Bureau of Investigation (“FBI”) clearance check.

b. The Committee, pursuant to its findings in (IV)(B)(5), recommends that in all
guardianship matters where the court does not require a bond, the proposed guardian
should be required to submit a current credit report. This requirement should be an ongoing
one and, after appointment, the guardian should be required to supply a current credit report
each year together with the annual report. The guardian’s credit reports should be kept
confidential and not be publicly available. For good cause shown, the court may waive the
requirement of a credit report. If the court waives the requirement of a credit report, however,
it should still require an assurance of financial responsibility as recommended in (V)(C)(1)

(d).

c. The Committee, pursuant to its findings in (IV)(B), recommends that, in addition to not
having any interest adverse to the AIP, the proposed guardian should have the willingness




and ability to visit with the AIP on a regular basis and be available at all times to confer

with the AIP’s physicians, nurses, and other care providers. Ideally, the proposed guardian
should have some education and/or experience in guardianship or in providing services

to elders or the disabled. In lieu of adopting specific requirements concerning minimum
education and/or experience for all guardians, the Committee believes that the goal of
assuring that qualified guardians are appointed would similarly be met by mandating that all
guardians undergo training before assuming their duties.

2. Implementation of Recommendations

In order to ensure statewide uniformity, these recommendations should be implemented
by appropriate changes to the Supreme Court Orphans’ Court Procedural Rules.?° All local
courts would therefore be required to follow the same procedures regarding qualifications and
screening of proposed guardians (i.e., criminal and civil background searches and mandatory
training). Implementation of the education and training should be as stated in (X)(C)(2).

D. Timing and Impact

While the Committee believes that the above recommendations could theoretically be
implemented immediately, since it is recommended that the changes be implemented via rule
changes, sufficient time will be required to allow the Orphans’ Court Procedural Rules Committee
to meet, adopt pertinent rules, and comply with all relevant rule-making requirements. The
recommendation should significantly increase protection of IPs. The timing and impact of the
education and training component in (IV)(C)(1)(c) will be as stated in (X)(D).

E. Fiscal Impact

Additional costs would be incurred for criminal background searches and/or credit reports. The
cost of credit reports should be negligible as consumers are entitled to a certain number of free
credit reports per year. The fiscal impact of the education and training programs is as stated in (X)

(E)(1).

. Bonding of Guardians
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A. Issue Statement

The Committee addressed the question of whether current law concerning bonding of guardians
is adequate or needs to be changed. Current law gives the presiding judge discretion to decide
whether to require that a bond be posted. There is pending legislation, Senate Bill 117, that would
affect bonding requirements.?' The Committee addressed the question of whether the proposed
legislation is advisable and whether, in the absence of requiring a bond, the presiding judge should
require some other form of financial assurance.

B. Committee Findings

1. A proposed statute, 20 Pa.C.S. § 5515.3 in Senate Bill 117 would require a bond be set for
every guardian of an estate.?? Specifically, the proposed legislation would initially remove the
court’s discretion to set a bond but reserve discretion to waive the bond requirement if there is
“cause shown.”?

2. The Committee cannot recommend proposed new § 5515.3 without additional clarification
as described in (V)(C)(1).

3. The Committee does not believe that a bond should be mandated for guardians of the estate
in all cases but rather that the decision as to whether or not to require a bond should remain at
the court’s discretion, except that no bond should be required if the prospective guardian is a
bank or trust company.

4. The Committee found, however, that the court should require in all cases an assurance of
financial responsibility.




5. The Committee found that online bonding services may help alleviate access to bond
issues.

C. Recommendations
1. Practices and Procedures

a. The Committee, pursuant to its findings in (V)(B)(1) - (2) above, recommends that the
General Assembly provide guidance as to what factors the courts should consider regarding
“cause shown” and whether such determinations of “cause shown” are appealable.

b. The Committee, pursuant to its finding (V)(B)(3), further recommends that the General
Assembly should set a minimum total value for an estate before making a bond mandatory
in every situation for the following reasons:

i. While bonding may be the best way to prevent a guardian from misappropriating
the funds of an IP, it must be recognized that most bonding companies have minimum
amounts below which they will not provide bonding services.

ii. Bonding companies require credit checks, and mandatory bonds may eliminate a
large percentage of potential guardians, which could also lead to a problem in recruiting
new guardians and retaining current guardians.

iii. Bonding companies may not want to provide bonding services if the standard of
liability of guardians is lowered by the proposed changes to 20 Pa.C.S. § 5521(g), which
are also proposed in Senate Bill 117. (See lll. Guardians Scope of Liability).

c. The Committee, pursuant to its finding (V)(B)(3), recommends that the decision whether
to require a bond when a guardian of the estate is appointed should remain at the discretion
of the court.
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d. The Committee, pursuant to its finding (V)(B)(4), further recommends that in all cases
where a guardian of the estate is appointed, the court should require an assurance of
financial responsibility. To that end, legislative authorization is necessary to allow for the
acceptance of forms of financial security for guardians other than bonds. The submission

of an assurance of financial responsibility does not eliminate the need for the proposed
guardian to provide a credit report as recommended in (IV)(C)(1)(b) unless the court waives
that requirement.

e. The Committee, pursuant to its finding (V)(B)(5), recommends that courts, particularly
those in counties with limited access to bonding sources, consider online bonding as an
alternative, providing that the online bonding companies are on the list of approved sureties.

2. Implementation of Recommendations

The recommendations in (V)(C)(1)(a) — (d) should be communicated to the General
Assembly by the OEJC as soon as is practicable after the Task Force Report is released. In
addition, the OEJC should work with the General Assembly to draft legislation which would grant
the authorization in recommendation (V)(C)(1)(d). The recommendation that courts consider
online bonding should be communicated by the OEJC to the courts.

D. Timing and Impact

The recommendations can be implemented as soon as is practicable after the release of
the Task Force Report. The OEJC can begin working with the General Assembly as soon as is
practicable following its creation. The impact of keeping bonding at the discretion of the court should
be minimal as it retains the existing status quo. The impact of allowing assurances of financial
responsibility in lieu of a bond presumably could be significant as it may allow individuals who could
not otherwise serve as guardians because they could not obtain a bond to do so while at the same
time offering protection to IPs.




E. Fiscal Impact
The recommendations in this section should have little or no fiscal impact.
VI. Retention of Guardians
A. Issue Statement

The Committee explored the question of how best to retain guardians and what sort of
incentives or benefits could be offered to induce guardians to continue to serve.

B. Committee Findings

1. Retention of guardians is one of the primary concerns of guardianship policy around the
country. A survey of Area Agencies on Aging (“AAAs”) conducted by the Working Group on
Guardianships of the Joint State Government Commission (“JSGC”) found that 84.1 percent
of responding AAAs stated that current guardianship programs and services will not be able to
meet future need.?* As is often the case, funding will be the main problem in this area.

2. The Committee found that providing financial and/or other types of benefits or incentives to
guardians could result in higher retention rates.

C. Recommendations
1. Practices and Procedures

In order to retain existing guardians, the Committee, pursuant to its findings in (VI)(B) above,
recommends consideration of the following:
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a. ldentifying funding sources, such as the state lottery, to develop guardianship support
services;

b. Providing continuing legal education (“CLE”) credit for pro bono service to attorneys who
provide guardianship services;

c. Providing small tax deductions to guardians for certain guardianship expenses;
d. Equipping and assisting local agencies to develop methods to retain guardians;

e. Assisting agencies handle a greater number of guardianships rather than relying on ill-
equipped family members;

f. Encouraging and expanding the use of GSAs which are already favored under
Pennsylvania law;

g. Providing free training for non-attorney guardians to show them how, what, and when to
file required guardianship documents;

h. Limiting appointment to a guardianship of the person for some to avoid potential intra-
familial disagreements as well as any financial responsibility of a potential guardian;

i. Placing “how to” videos online to answer questions and provide more detailed
instructions for the completion of guardianship tasks such as filing reports and inventories;
and

j- Strongly encouraging a dialogue with representatives of federal agencies that administer
representative-payment and fiduciary programs such as, but not limited to, Social Security
Administration (“SSA”), Department of Veterans Affairs (“VA”), the Railroad Retirement
Board (“RRB”), and the Office of Personnel Management (“OPM?”) to develop training for
guardians regarding the management of an IP’s benefits.
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2. Implementation of Recommendations

a. The recommendations in (VI)(C)(1)(g),(i) and (j) should be implemented as stated in (X)
(C)2).

b. The recommendations in (VI)(C)(1)(a) and (c) should be studied by the Advisory Council
and the OEJC which should determine how best to implement them.

c. The recommendations in (VI)(C)(1)(d)—(f) should be implemented by the OEJC.
d. The recommendations in (VI)(C)(1)(b) and (h) should be implemented by rule of court.
D. Timing and Impact

Most of the recommended changes will have to be implemented over time but will likely have a
significant impact, since retention is one of the most important aspects of guardianship policy.

E. Fiscal Impact

Some of the recommended changes will require significant fiscal resources, e.g., funding local
agencies, and providing training and CLEs, etc. The fiscal impact of funding local agencies is as
stated in (II)(E)(4). The fiscal impact of education and training programs is as stated in (X)(E)(1).

Vil. Right to Appointed Counsel
A. Issue Statement

The Committee addressed the question of whether all AlPs should have appointed counsel or,
if the current statutory case-by-case “appropriateness” standard continues, whether specific criteria
should be adopted to determine when appointment of counsel is appropriate. If counsel is appointed
in all cases, how will they be paid?

B. Committee Findings

1. Current Pennsylvania law invokes a case-by-case “appropriateness” standard, but there
is no statutory requirement for counsel on behalf of an AlIP in all cases and no guidance as to
circumstances making appointment of counsel appropriate:

Petitioner shall be required to notify the court at least seven days prior to
the hearing if counsel has not been retained by or on behalf of the alleged
incapacitated person. In appropriate cases, counsel shall be appointed

to represent the alleged incapacitated person in any matter for which
counsel has not been retained by or on behalf of that individual.®

2. The petitioner’s attorney typically bears the responsibility of determining whether to
recommend appointment of counsel for a Pennsylvania guardianship respondent.

3. In Pennsylvania, appointed counsel for the AIP is paid for by the AIP or where the AIP has
insufficient assets, by the Commonwealth:

If the alleged incapacitated person is unable to pay for counsel or for the
evaluation, the court shall order the county to pay these costs. These
costs shall be reimbursed by the Commonwealth in the following fiscal
year.?

4. The National Probate Court Standards recommend a case-by-case appropriateness
standard, but assume that an independent court visitor will meet with the respondent and
evaluate whether appointment is appropriate.?”

5. The Uniform Guardianship and Protective Proceedings Act of 199728 proposes two separate
options for counsel: (1) independent court visitor, similar to that recommended in the National
Probate Court Standards; or (2) appointment of counsel in every case.



6. Some jurisdictions appoint counsel for a guardianship respondent in every case where the
respondent has not retained private counsel.

7. Pennsylvania is a leader in the national movement to address the “civil justice gap,” which
includes discussion of a potential civil right to counsel in areas of basic human need. Chief
Justice Ronald D. Castille, Honorary Chair of the Pennsylvania Civil Legal Justice Coalition,
remarked at a May 23, 2013 hearing of the Senate Judiciary Committee: “The unfortunate and
often tragic fact is that many Pennsylvanians face formidable legal situations in our civil courts
where those citizens may face dire consequences as the result of a civil legal matter that can
greatly impact their lives or their futures. The vast majority of those citizens are left to fend for
themselves in an unfamiliar courtroom without legal representation.”?® The Chief Justice further
remarked that the Commonwealth should treat civil legal services for indigent individuals,
families, and elders as an important government service.*°

8. Requiring an AIP to have counsel in all proceedings involving a determination of capacity
is consistent with the Chief Justice’s remarks above. If the AIP does not have his or her own
counsel, then counsel should be appointed.

. Committee Recommendations

1. Practices and Procedures

a. The Committee, pursuant to its findings in (VII)(B)(7) - (8), recommends that in all cases
where the AIP does not have private counsel, counsel should be appointed.

b. The Committee, pursuant to its findings in (VII)(B)(1) - (2), also recommends that the
Orphans’ Court Procedural Rules be amended to require counsel for an AIP to enter his
or her appearance as soon as possible to allow the court to quickly identify when counsel
needs to be appointed.

c. The Committee, pursuant to its findings in (VII)(B)(3), (7) - (8), recommends that counsel
fees be paid by the AIP whenever possible and, if resources are insufficient, then by the
Commonwealth as under the existing approach.

2. Implementation of Recommendations

a. The Orphans’ Court Procedural Rules should be amended to require counsel in all
petitions for appointment of a guardian as recommended in (VII)(C)(1) above.

b. The Orphans’ Court Procedural Rules should be amended to require private counsel
to enter their appearance so that the court may quickly ascertain whether court appointed
counsel is necessary.

. Timing and Impact

1. The Orphans’ Court Procedural Rules should be amended as soon as is practicable
following release of this Report.

2. The impact of the proposed recommendations should be immediate in protecting the rights
of AlPs.

. Fiscal Impact

1. Funding for counsel for AIPs whose estates cannot cover the cost of counsel will be
required.

2. ltis unclear if the existing funding system of 20 Pa.C.S. § 5511(c) (see (VII)(B)(3)) will be
sufficient to cover this cost.

3. If the existing funding system proves to be insufficient, the OEJC should explore funding
sources for the recommendations in this section.
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VIll. Role of Counsel
A. Issue Statement

The Committee was asked to address the role of counsel in guardianship matters. The role of
counsel, both during hearings on capacity and after a guardian is appointed, is confusing. Should
counsel for a respondent be a zealous advocate for the respondent’s stated position, or should
counsel exercise his or her own judgment in pursuit of the respondent’s best interests? Does
petitioner’s counsel have a heightened responsibility because the respondent allegedly lacks
capacity? Given the potential risk to vulnerable persons, is training and guidance on the role of
counsel necessary?

B. Committee Findings

1. Roles of counsel: There are at least six different roles that attorneys assume with regard to
proceedings involving determinations of capacity, some of which need clarification, including:

a. Representation of diminished capacity client

The Pennsylvania Rules of Professional Conduct provide excellent and adequate
guidance.® To the extent reasonably possible, the attorney should maintain a normal client-
attorney relationship, but if the attorney reasonably believes that the client has diminished
capacity, is at risk of substantial physical, financial, or other harm unless action is taken
and cannot adequately act in the client’'s own interest, the attorney may take reasonably
necessary protective action. This rule is a national standard for conduct of attorneys, based
on the American Bar Association’s Model Rules of Professional Conduct.®?

b. Representation of respondent during proceedings to adjudicate incapacity
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The attorney must balance both best interests and zealous advocacy. Pa.R. Prof | Conduct
1.14, including comments, provides an excellent roadmap for the appropriate application of
each standard.3®

c. Representation of guardianship respondent after adjudication

Following adjudication of incapacity, the role of the attorney retained or appointed to
represent a respondent during guardianship proceedings is unclear. Generally, no
withdrawal as counsel is filed. It is not clear whether appointed or retained counsel should
continue to represent the respondent after appointment of a guardian.

d. Representation of petitioner in incapacity proceedings

Petitioner’s counsel has a heightened responsibility, different from when the respondent is
presumed to have capacity. Pennsylvania’s current guardianship statute directs petitioner’s
counsel to request that the court appoint counsel for the person with diminished capacity, if
appropriate, and provide notice in a manner most likely to be understood given the nature
and extent of the guardianship respondent’s diminished capacity.* In proceedings involving
a determination of capacity, even the petitioner’s attorney has a duty to protect the best
interests of the respondent.

e. Representation of the quardian

There is little guidance in Pennsylvania statutes, court rules, or case law to define the role of
counsel for a guardian.

f. Attorney serving as guardian

Guardianship services vary substantially according to the needs of the individual IP. While
some courts prefer to appoint attorneys as guardians, the work of a guardian is different
from the typical work of an attorney. Attorneys who serve as guardians must ensure that
non-legal needs of the guardianship client are addressed.




C. Committee Recommendations

1.

2,

Practices and Procedures
The Committee, pursuant to its findings in (VIII)(B), recommends:

a. Discussions among attorneys and judges to better define the roles of counsel should be
encouraged. The Pennsylvania Bar Association (“PBA”) and local bar associations should be
invited to participate in these discussions at the state and local levels.

b. Attorneys serving as guardians should complete the same training and other
requirements as professional guardians, unless the court specifically waives that obligation.
CLE credit, including ethics credit, should be available to attorneys for this training.

c. Support, advice, and ethical counsel for attorneys wanting to assume any of the above
roles should be available through either the PBA, local bar association, the local AAA, or
GSA.

d. Attorneys serving in any of the roles above should have an affirmative responsibility

to clarify to the client, the court, and all other interested parties the role or roles counsel is
assuming. Specifically, counsel should be required to have a letter of engagement stating
who is being represented and describing counsel’s role, and counsel should restate this role
to the court when entering an appearance with the court.

e. Where the court appoints counsel to represent an AlP, the court should indicate whether,
except for pursuing rights of appeal, counsel for the AIP is discharged or is to continue
representing the person now under guardianship in the event the petition is granted and a
guardian is appointed.

f.  Model language, pertaining to the retention or discharge of counsel, should be developed
and inserted into a final decree of incapacity and appointment of a guardian.

g. Guardians and IPs should have access to legal counsel for consultation following
adjudication.

Implementation of Recommendations

The foregoing recommendations should be implemented as follows.

a. The OEJC should encourage discussions among attorneys and judges to better define
the roles of counsel. The PBA and local bar associations should be invited to participate in
these discussions at the state and local levels.

b. The requirement of attorney training should be implemented by rule of court and/or
disciplinary rules, as appropriate. The training sessions themselves should be developed as
stated in (X)(C)(2).

c. The OEJC should work with the PBA, local bar associations, local AAAs, and GSAs
to ensure that at least one of these entities is available in each county to provide support,
advice, and ethical guidance for attorneys wanting to assume any of the roles identified in
(VII)(B).

d. The requirement that attorneys serving in any of the roles above have an affirmative
responsibility to clarify his/her role should be implemented by rule of court and/or disciplinary
rule, as appropriate.

e. The requirement that a court appointing counsel indicate whether, except for pursuing
rights of appeal, counsel for the AIP is discharged or is to continue representing the person
now under guardianship in the event the petition is granted and a guardian is appointed,
should be implemented by rule of court.
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f.  The Orphans’ Court Procedural Rules Committee should develop model language,
pertaining to the retention or discharge of counsel, which can be inserted into a final decree
or adjudication of incapacity and appointment of a guardian.

g. The recommendation that guardians and IPs have access to legal counsel for
consultation following adjudication should be implemented by rule of court.

D. Timing and Impact

1. The OEJC should commence implementation of recommendations (VIII)(C)(1)(a) and (c) as
soon as is practicable after the release of this Report.

2. The OEJC should consult with the PBA and local bar associations as soon as is practicable
after the release of this Report.

3. The OEJC should communicate with the Supreme Court regarding requested directions
to the appropriate rules committees regarding proposed rules changes in (VII)(C)(2)(d)-(g) as
soon as is practicable after the release of this Report.

E. Fiscal Impact

The fiscal burden of implementing these recommendations is limited to the administrative
costs of developing the recommended education and training. The fiscal impact of developing the
education and training will be as stated in (X)(E)(1).

IX. Guardian and Counsel Fees
A. Issue Statement

The Committee was asked to address the issue of guardian and counsel fees and to determine
what improvements could be made. Reasonable compensation — or lack thereof — is tied to
retention of good guardians, the quality of guardianship services, and premature placement of
persons under guardianship in nursing homes. The Committee also addressed what can be done
regarding Pennsylvania’s current fee standard to strengthen the quality of guardianship services, to
allow for more effective monitoring of guardians, and to reduce fee disputes.

B. Committee Findings

1. Although the guardianship statutes are silent on the matter of guardian fees, a review of
case law shows that Pennsylvania, like most other states, compensates guardians based on
each trial judge’s assessment of what constitutes “reasonable” compensation.®

2. Some jurisdictions have established fees based on either a percentage of the estate assets
or an hourly rate for services performed.3®

3. Setting fees based on a percentage of assets is easier to evaluate and calculate. This
approach, however, has been criticized as unfair where there is a large estate and the services
provided are routine and few.®” Moreover, basing fees on assets also could be unnecessarily
unfair to those with small estates having a need for intensive services and an asset, such as a
house that could be sold to retroactively pay for those intensive guardianship services. Basing
fees on the gross estate could have a chilling effect by encouraging a guardian to move the
person living in a community into a nursing home.

4. Some jurisdictions periodically set an hourly rate for guardianship services. The hourly rate
is based on a local survey or on the recommendation of a work group. Additional guidance as
to whether certain items are billable, i.e., travel, faxes, etc., is also included. The rates reward
additional years of experience.3®

5. The Third National Guardianship Summit Standards and Recommendations § 3.1 - 3.8%
state that guardians are entitled to reasonable compensation for their services and support
a fee determined by a weighing of factors. Pennsylvania’s approach is similar, but the



factors generally relied upon in Pennsylvania pertain to all estates and are not restricted to
guardianship matters.

6. Some jurisdictions include time expectations or time caps in the fee schedule. For example,
in Florida’s Thirteenth Judicial Circuit, the court anticipates that each guardian will visit each IP
monthly, the guardian will accompany the IP to non-routine doctor’s appointments, will spend up
to two hours a month on bill paying, will spend up to two and one half hours per month shopping
for an IP who lives in the community or up to one hour per month shopping for a nursing home
resident, and provide up to one hour a month of clerical work.4°

7. Arizona’'s Supreme Court Committee on Improving Judicial Oversight and Processing of
Probate Matters encourages each guardian to disclose fees soon after appointment to reduce
“sticker shock” when fees are requested later.*'

8. Arecent survey found that guardian fees charged in Pennsylvania vary from $0 per hour to
$160 per hour.*? Individual courts’ determinations of what is reasonable vary as widely as the
type of fees charged.

9. Family members who serve as guardians do so at considerable personal financial and
emotional cost, and compensation for this time and effort should be awarded where possible
and appropriate.

10. Professionalization of guardians in Pennsylvania will improve the quality of services, set
clear standards and expectations, and better facilitate monitoring.

11. Reasonable, predictable and documented fees are a prerequisite to professionalizing the
field of guardianship and are likely to reduce the number of fee disputes.
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12. A public funding mechanism (e.g., public guardianship program) could help to ensure
reasonable fees.

13. GSAs, allowed under current Pennsylvania law, could provide a mechanism for securing
charitable support to pay reasonable fees for guardianship services and other guardianship
support services such as training, managing volunteers, and community outreach regarding
guardianship prevention.

C. Committee Recommendations
1. Practices and Procedures

a. The Committee, pursuant to its findings in (1X)(B), recommends that a fee schedule
be developed and offered to local courts as a model uniform court rule by the OEJC
with the help of a working group composed of guardianship stakeholders, preferably the
guardianship advisory system.*?

b. The Committee, pursuant to its findings in (IX)(B), recommends that the fee schedule
establish reasonable amounts of time which may be spent on specific guardianship tasks.

c. The Committee, pursuant to its findings in (IX)(B), recommends that the fee schedule
should be presumed “reasonable,” although the court should be permitted to adjust fees
upward or downward based upon special circumstances.

d. The Committee, pursuant to its findings in (IX)(B)(5), recommends that where a judge
deviates from the fee schedule, an explanation should be provided, as advocated in the
Third National Guardianship Summit Recommendations § 3.6.4

e. The Committee, pursuant to its findings in (IX)(B), recommends that assets of the IP be
used for the purpose of maintaining the best possible quality of life for the IP.




f. The Committee, pursuant to its finding in (1X)(B)(5), recommends that the Third National
Guardianship Summit Standards and Recommendations §§ 3.1 - 3.8, pertaining to fees,
should be adopted in the State of Pennsylvania, to the extent appropriate.*®

g. The Committee, pursuant to its finding in (1X)(B)(12), recommends that a fund be
established to pay for guardianship services for those with limited resources.

h. The Committee, pursuant to its finding in (IX)(B)(11), recommends that fee disputes be
resolved in a timely, efficient manner.

2. Implementation of Recommendations
a. The OEJC should supervise the implementation of the recommendations in this section.

b. Afee schedule should be developed by the OEJC with the help of a working group
composed of guardianship stakeholders.

c. Annual reports of guardians of the estate should include guardian fees, and their method
of computation. This information should be forwarded to and compiled by the Administrative
Office of Pennsylvania Courts (“AOPC”) for analysis and use in clarifying what constitutes
reasonable guardian fees in a manner to be determined by the OEJC.

d. The OEJC should work with local courts and other stakeholders to develop GSAs as
permitted by current law.

e. The Advisory Council and the OEJC should explore the feasibility of asking the General
Assembly to establish a fund to pay for guardianship services for those with limited available
resources.
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f. The recommendations in (IX)(C)(1)(a)-(e) and (h) should be implemented by rule of
court.

g. The Advisory Council and the OEJC should study the Third National Guardianship
Summit Standards and Recommendations §§ 3.1 — 3.8 and determine to what extent —
and, if so, in what manner — these should be adopted in Pennsylvania.*®

D. Timing and Impact

1. The fee schedule should be developed and provided to local courts as soon as is practicable
following the release of this Report. The fee schedule should be reviewed and updated by the
OEJC in alternate years.

2. The impact of the creation of the fee schedule should be significant by strengthening the
quality of guardianship services, helping to retain guardians, allowing better monitoring of
guardians and reducing fee disputes. Ensuring reasonable fees will also improve the quality of
guardianship services, including allowing IPs to age in place.

E. Fiscal Impact

1. The fiscal impact of developing a fee schedule will be limited to the costs of convening a
working group to develop the fee schedule, to distribution of the fee schedule, and to advocating
for implementation of the schedule.

2. Ensuring reasonable fees will improve the quality of guardianship services, including
allowing IPs to age in place. Aging in place will save taxpayers significant amounts of money
because community-based services are less costly to the Commonwealth than skilled nursing
home services.




X. Guardianship Education and Training for Judges, Court Staff,
Guardians, Attorneys, and Others

A. Issue Statement

The Committee was asked to consider whether current education and training for judges, court
staff, guardians, attorneys, and others interested in guardianship matters is adequate and, if not,
how it can be improved.

B. Committee Findings

1. As described in (l)(B), there is little guidance for guardians, judges, court staff, attorneys,
and others on the powers, duties, and responsibilities of guardians.

2. Moreover, as found in (IV)(B)(2), 20 Pa.C.S. § 5511(f)*” does not define what constitutes
a “qualified” individual. The statute also does not require a proposed guardian to undergo any
specific screening process before being appointed.

3. As found in (I1)(B)(10), the lack of training for judges and attorneys on limited guardianships
may result in such guardianships being under-utilized and thus less effective.

4. The appointment of an emergency guardian pursuant to 20 Pa.C.S. § 5513 is useful,
particularly in situations of suspected financial exploitation.*® There is, however, little or no
training for judges on the proper use of emergency guardianships, especially the need to
appoint an emergency guardian of the estate, as well as review and supervise any outstanding
powers of attorney in situations of suspected financial exploitation. In addition, there is currently
no training for financial institutions on how to deal with an emergency guardianship. Education
and training for judges and financial institutions on emergency guardianships would rectify this
situation.
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5. The Committee found that there is little or no coordination between Pennsylvania’s courts
and agencies that administer representative-payment or fiduciary programs such as the SSA,
VA, RRB, and OPM. Although these agencies may give consideration to an applicant’s status
as a guardian, they are not obligated to select that person as representative payee.*® Moreover,
there may be situations where the applicant for representative payee benefits is not the
guardian and the federal agency is unaware that a guardian has been appointed.

The Committee further found that there is little or no training for guardians on their
responsibilities for management of an IP’s benefits when they are appointed as representative
payees.

Consequently, the Committee agreed with Resolution 4 of the Conference of Chief Justices/
Conference of State Court Administrators (“CCJ/COSCA”) which urges improved coordination
between state courts and state and federal agencies that administer representative-payment
and fiduciary programs in order to protect vulnerable adults placed under a guardianship.5°
The Committee found that a collaborative approach to education and training by the courts
and federal agencies that administer these programs would be helpful to further the goal of
Resolution 4.

C. Committee Recommendations
1. Practices and Procedures

a. The Committee, pursuant to its findings in (X)(B)(1) - (4), recommends that training be
required for guardians and also that training be developed for, and made available to, judges
who hear guardianship cases, court administrative staff, attorneys, and others involved in
guardianship matters (e.g. financial institutions, health care providers, etc.).

b. The Committee, pursuant to its finding in (11)(B)(7), recommends that professional
guardians, i.e., those guardians with more than two guardianships at the same time, should
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be certified by the professional guardian certification program recommended in (I1)(C)(1)(f)
as a means of ensuring their adequate education and training.

c. The Committee, pursuant to its findings in (X)(B)(1) - (2), recommends that the required
training for guardians be divided into pre-service training and some form of continuing
education that would cover the powers, duties, and responsibilities of the guardian, including
reporting requirements. In addition, training for guardians on matters of ethics and liability
should be part of the required curriculum.

d. The Committee, pursuant to its findings in (l1)(B)(1) - (6), recommends that creation of
local GSAs be encouraged, and that the GSAs be relied upon to implement standards and
training.

e. The Committee, pursuant to its findings in (VI)(B), recommends that free training be
provided for non-attorney guardians to show them how, what, and when to file required
guardianship documents.

f.  The Committee, pursuant to its findings in (VI)(B), recommends that “how to” videos be
placed online to answer questions and provide more detailed instructions for the completion
of guardianship tasks such as filing reports and inventories.

g. The Committee, pursuant to its findings in (VI)(B) and (X)(B)(5) respectively,
recommends that the OEJC collaborate and coordinate with SSA, VA, RRB, and OPM
representatives to develop training to address questions guardians may have regarding the
management of an IP’s benefits.

h. The Committee, pursuant to its findings in (VIII)(B) and (X)(B)(1) respectively,
recommends that attorneys serving as guardians complete the same training and other
requirements as professional guardians, unless the court specifically waives that obligation.
CLE credit, including ethics credit, should be available to attorneys for this training.

i. The Committee, pursuant to its finding in (11)(B)(10), recommends that education and
training for judges and attorneys include information on how to ascertain when a limited
guardianship is appropriate and on how to make one effective when they are appropriate.

j- The Committee, pursuant to its findings in (l1)(B) and (X)(B)(1) respectively, recommends
that a guardianship bench book be developed to assist judges handling guardianship
matters.

k. The Committee, pursuant to its finding in (X)(B)(4), recommends that training be
developed for judges and financial institutions on emergency guardianships.

Implementation of Recommendations

a. The best practices based on the NGA Standards referred to in (I1)(C)(1)(a) should be
presented through training sessions for judges, court staff, guardians, and attorneys involved
in guardianship matters.

b. The education and training programs for guardians should be developed as follows:

i. The York County Guardianship Education/Training Advisory Board training module,
which will cover basic reporting and other responsibilities, should be required of all
new guardians and guardians not complying with reporting requirements across the
Commonwealth.



Model Program:

York County, through the assistance of the State Justice Institute, the Supreme Court of
Pennsylvania, and the York County Courts, has developed an educational program for individuals
and/or professional guardians. Training will be provided to these entities to assure compliance with
the statute governing guardianships. The intent is to assure that all guardians fully understand the
role of being designated a limited or plenary guardian of the person and/or of the estate of an IP.
Training will be through seminars which are open to the public. Curriculum for physicians, bankers,
attorneys, and others is being developed for presentation.

i. The OEJC should support the completion of this basic module and make it available
to all guardians across the state. This module may be made available by live training,
webinar or videoconference, as recommended by the York County Guardianship
Education/Training Advisory Board.

iii. The OEJC should monitor and support the development of additional training
modules which focus on the NGA Standards recommended in (11)(C)(1)(a) and the
application of these standards.

iv. Training development should involve interdisciplinary teams, including, but not limited
to, elder advocacy groups (e.g., GSAs, AAAs, American Association of Retired Persons
(“AARP?”), Center for Advocacy for the Rights and Interests of the Elderly (“CARIE”),
SeniorLAW Center (“SLC”), etc.), disability rights advocates (e.g., National Association
for Retarded Citizens (“ARC”), etc.), medical professionals, financial abuse specialists,
and others.

v. Attorneys representing parties in guardianship matters should be trained through
the Pennsylvania Bar Institute (“PBI”) and other CLE providers and should receive CLE
credit. The OEJC should assist in the development of such training programs.

vi. Court administrative staff should be trained through the OEJC.

vii. The OEJC should collaborate with the appropriate federal agencies that administer
representative payee and fiduciary programs on developing training for guardians on
their duties as a representative payee.

c. Local GSAs should be encouraged and relied upon to help implement standards and
training.

i. Pennsylvania statutes encourage the creation of GSAs.""

ii. The Supreme Court through the OEJC should encourage local courts to support
creation of GSAs in local communities to the extent possible given current budgetary
constraints.

iii. GSAs should take an active role in supporting local guardianship improvement.

iv. Ideally, a GSA should oversee the training and education of guardians at the local
level. If a GSA is not available, education and training should be overseen by the local
interdisciplinary team or, if there is no local interdisciplinary team, by the President Judge
(or designee) with the assistance of the work group described in (I)(C)(2)(b)(i).

d. Training for judges who hear guardianship cases recommended in (X)(C)(1) should

be developed by the AOPC Judicial Education Department in consultation with the
interdisciplinary teams or, if interdisciplinary teams are not available, practicing guardians. In
addition, the OEJC and the AOPC Judicial Education Department, in consultation with either
the interdisciplinary teams or practicing professional and non-professional guardians, should
develop a Guardianship Bench Book. The training should be provided as follows:
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i. New judges’ training should include introductory information about the unique
challenges of guardianship cases and the NGA Standards recommended in (I1)(C)(1)(a).

ii. Atleast once a year, perhaps at the semi-annual judicial conferences, training should
be available to all judges working with guardianship matters.

e. The OEJC should approach financial industry groups such as the Pennsylvania Bankers
Association or similar entities to encourage them to collaborate on developing education and
training programs for financial institutions on guardianship matters.

f. The training for non-professional guardians should be conducted at the following time
intervals:

i. Proposed guardians should be provided with written information about the duties
and responsibilities of a guardian either prior to filing of the petition for adjudication of
incapacity or when the petition is filed. These written materials should be sent to the
proposed guardian.

ii. Within six weeks of appointment as a guardian, the non-professional guardian should
be trained in the NGA Standards recommended in (I1)(C)(1)(a) on how to prepare and
file the inventory, the duty to produce the will, bank account management, real property
management, the budget, the care plan, the mail, substituted judgment versus best
interest decision-making, record keeping, limits of authority, and other topics critical
during this transition to guardianship.

iii. Between six months and eleven months after appointment, the guardian should
receive training and support in filing the first annual reports.
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iv. During and after the initial training cycle, guardians should have access to ongoing
training, peer support or discussion groups as facilitated by local courts or GSAs.

D. Timing and Impact

1. Education and training for judges, court administrative staff, attorneys, and others involved
in guardianship matters will have the strongest impact in incorporating the NGA Standards
recommended in (I1)(C)(1)(a) and in otherwise improving and making consistent guardianships
in Pennsylvania.

2. The training for non-professional guardians by the OEJC should be developed as soon as is
practicable.

3. The timing and impact of the creation of a certification program for professional guardians
will be as stated in (I1)(D)(3).

4. Training for judges who hear guardianship cases should be developed by the OEJC and
the AOPC Judicial Education Department as soon as is practicable, in consultation with the
interdisciplinary teams or, if interdisciplinary teams are not yet available, practicing guardians.
Training for judges will have a substantial impact on improving guardianships (plenary and
limited) and protecting IPs.

5. Training for administrative court staff should be developed as soon as is practicable by the
OEJC.

6. The timing and impact of GSA involvement in implementing standards and training will be as
stated in (I1)(D)(5).

7. Collaboration by the OEJC with the federal agencies that administer representative-payment
and fiduciary programs can begin immediately once contact persons at these agencies are
identified. This collaboration will enhance coordination between the courts and these agencies
on educating and training guardians on their responsibilities when appointed as representative
payees.




8. Limited guardianship training can be instituted as part of the judicial education and attorney
education programs. The impact of such training should be significant in increasing the use of
limited guardianships and making them more effective.

9. Education and training of judges on emergency guardianships can be instituted as part of
judicial education programs as mentioned above. Emergency guardianship training will improve
the effectiveness of emergency guardianships.

10. Education and training for financial institutions could be developed as soon as is practicable.

Collaboration between the OEJC and financial institutions on education and training regarding
guardianships and financial abuse of elders could begin as soon as contact persons at these
entities are identified.

. Fiscal Impact

1. As aresult of the recommendations for education and training, significant funding will be
needed for the development of such training. Potential sources of funding are identified in

the Report and Overarching Findings and Recommendations of the Elder Law Task Force
Concerning Court Administration, Judicial Education, Funding and Public Awareness. Once
training modules are developed, the cost of providing training will depend upon whether the
training is online, live, or in another format. The training programs could also be funded by a
surcharge added on the guardianship filing fee (similar to the technology fee) on petitions for
adjudication of incapacity and/or inventories, or could be borne by the OEJC, local courts or an
agency, depending upon the specific training program. Regarding the imposition of filing fees or
surcharges, the Committee generally does not favor them because of their potential negative
impact on litigants’ right of access to the courts, and believes they should be used only as a last
resort. If other funding sources have been thoroughly explored, however, and are found to be
unavailable, the Committee believes that a graduated fee structure referred to in (l1)(E)(4) can
balance the need for funding with litigants’ right of access to the courts.

2. Development of local interdisciplinary teams will have a limited fiscal burden. Team
members will be volunteers. Local team representatives attending periodic statewide meetings
will incur expenses for travel, lodging, and food. Ideally, there will be funds available to pay for
materials and speakers at the local and state levels.

3. The fiscal impact of local GSAs will be as stated in (II)(E)(4).

4. The fiscal burden of implementing the recommendations related to the proposed
Guardianship Bench Book is limited to the administrative costs of developing same.

5. The fiscal impact of outreach to federal agencies pursuant to recommendation (X)(C)(1)(g)
should be minimal.

6. The fiscal impact of collaborating with financial industry groups to develop education and
training programs for financial institutions on guardianship matters will vary depending upon the
type of program developed and whether volunteer presenters can be obtained.
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